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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2660 
WALKER NEAL; Plaintiff in Error, 
versus 
B. M. SPENCER, ADMINISTRATOR OF M. HOUSTON 
KIRK, DECEASED, Defendant in Er.ror. 
To the Honorable, the Chief Justice and .Associate Justices 
of the Supreme Court of Appeals of Vi-rginia: 
Your petitioner, Walker Neal, respectfully represents that 
he is aggrieved by a final judgment of the Circuit Court of 
Halifax County, Virginia, in the amount of Six Thousand 
Five Hundred Dollars ($6,500.00) rendered on the 6th day 
of August, 1942, against your petitioner in a certain action 
at law wherein B. M. ,Spencer, Aclministrator of M. Houston 
Kirk, deceased, was plaintiff and your petitioner, Walker 
Neal, was defendant. A duly authenticated transcript of the 
record is presented herewith, and it is prayed that the same 
may be read and treated as a part of this petition, that the 
aforesaid juili?;ment may be reviewed and reversed, and that 
this court proceed to enter judgment for your petitioner, 
the defendant in said case. 
•sTATIEMENT OF THE CASE. 
This case involves a claim for damages for wrongful death 
of the plaintiff's decedent, M. Houston Kirk, and is based 
upon the allegation that M. Houston Kirk died on October 
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26, 1941, as a result of injuries received by him in an auto-
mo bile collision in Charlotte County near Barnes Junction 
on Route # 15 on September 27, 1941, between a 1941 Chevro-
let coach driven by M. Houston Kirk and a 1941 Dodge coach 
driven by petitioner, ·walker Neal, travelling in the same 
direction, the front of the Neal car colliding with the rear 
of the Kirk car. 
Following· is a chronological statement of the facts prior 
to the time of the accident and subsequent thereto to time 
of the death of M. Houston Kirk. Some of the facts will 
be treated with more detail in the argument of the issues in-
volved. 
On the evening of September 27th around seven or seven-
tl1irty the two cars in question entered Route #15 at Barnes 
.T unction coming from opposite directions, the Neal car en-
tered from Route #360 coming from Clover, the Kirk.car en-
tered from Route #47 coming from Chase City. The Kirk 
car was in front, the Neal car following behind at a distance 
estimated at from 60 to 90 feet. They proceeded in this 
fashion keeping approximately the same distance apart for 
a distance of about three-quarters of a mile. It was getting 
dark and both cars bad lights on. In the car with Kir}{ on 
the front seat beside him was Walker Neal. In the Neal 
car on the front seat beside him was Edgar Hedderly. The 
speed of the cars was estimated variously at from 40 to 
3* 55 miles an *hour, but whatever the exact speed it was 
necessarily the same for the two cars. 
The cars were proceeding south on Route #15. Kirk in-
tended at this point to turn to the right into a dirt road 
which left Route # 15 at an angle of about 30 degrees in a 
northwesterly direction and as he approached the intersec-
tion he slowed his car down to a speed of 10 to 15 miles an 
hour preparatory to making the turn and after thus reducing 
Ms speed be claims to have given an arni signal for a right-
hand turn. No sig:nal was given indic-ating his intention to 
reduce his speed. When the Kirk car reduced its speed Neal 
immediately applied his brakes in an effort to avert a colli-
sion and slid the wheels of his car for a distance of 127i feet 
( the long·er of two skid marks) and there struck the rear of 
the Kirk car which was still in motion. 
The collision caused the front seat of the Kirk car to 
break and the occupants went backward with the sea.t to an 
angle of 45 degrees, Kirk thus losing control of the car. He 
arose from this position and stopped the car by the applica..: 
tion of the emergency brake. The boys from the Neal c.ar 
came up to the Kirk car to see if any one was injured and 
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both said they were not injured. Neal then went to a phone 
to notify the State Police of the accident and l\:fr. Matthews 
came in. response to his call imcl examined the wreck and 
being tolcl by all the boys tl1at they were not hurt and that 
they could adjust the matter of damage to the cars he issuetl 
no summons. At this point an incident occurred which came 
out in testimony and while no formal objection was made in 
an effort to take it from the jury its injection might, never-
theless, explain to $Orne extent a result which might 
49 otherwise be inexpJicable. *Harding vValker testified 
(record, page 42) tbat one of the boys in the Neal car · 
told Kirk they had insurance 'and aRkecl Kirk if he bad in-
surance to which Kirk replied 11e did. 
Kirk drove his car home after the accident. He never 
corripla.ined of any injury resu lti11-g from the collision except 
some soreness in his neck and back. About three weeks later, 
on October 17th, while l1elping· tie up tobacco he had a faint-
ing spell and revived in a few minutes. Two days after this 
he consulted Dr. Bailey who found he ha¢! low bloqd pres-
sure, weakness and difficulty in breathing, and advis~d l1fm 
to go to bed and rest. This he did not do although he did 
cease hard work. 
On Satnrclay, Octob~r 25th, after consulting Dr. Bailey, 
yo-q.ng l{irk drove with bis fc1ther and mot~er to B~on~ville, 
North Carolina, to vii:;it some · r~latives, he, Houston Kirk, 
driving· the car half of the way. · 
On the following morning, Sunday, October '26th, after 
~ating a normal breakfast and then going with other boys out 
to the barn to attend to their farm chores he returned to the 
house and while eng;aged in sw~eping s~ine trash fron1 the 
hearth dr9pped dead without a struggle. He was 21 years 
of age. 
During· the entire time from tl1e accident, September 27th, 
to Houston Kirk's death, October 26th, neither he n~r a11y 
member of his family made any claim to vValker Neal that 
he had suffered any injury as a result of the automobile ac-
cident. 
5* *ISSUE. 
On the trial of this case at Halifax, Virginia, on the 6th 
day of August, 1942, the jury entered a verdict for the pla.in-
ti~ against the def enclant on t~e issue. joiµed in, the sum 9f 
$6,500.00. Thereupon com1sel for de-fcmdant moved 1.he court 
to set aside tbs said verdict as contra rv to tho law and ·the 
evidence, as again~t the weight of tlie 'evi~lence, and ~oyed 
the court to enter judgment f ,)r the defendant on the record, 
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which motion the trial court overrulerl and to this action of 
the trial court defendant excepted. 
Peiitioner sets forth the f ·,llowing a:=; th,~ grounds for the 
error of the trial court in its action in refusing to set aside 
the verdict of the jury and entP.l' a judgment for the defend-
a.nt; 
No. 1. There is no causal relation between the collision of 
the N~al' car with the Kirk cm· and the death of M. Houston 
fil~ . 
No. 2. The1 evidence does not show any act of negligence on 
the part of Walker Neal which was a proximate cause of the 
collision of the two automo.biles. 
No. 3. :M:. Houston Kirk was guilty of contributory negli-
gence, in that I1e gave no sig·nal indic.ating that he wa.s going 
to slow down his said automobile, as ,vas require.d by law, 
and that this negligence was either the sole proximate ca.use 
of the collision of the two automobiles or was a contributing 
cause thereof, which wo11lcl l:.ar a recovery on the part of his 
ndminisLrator. 
*DISCUSSION. 
Insufficient Evidence to Establish .Au.f.omobile Accident as 
C<.ru.se of 1J!l. Houston I( irk 1s Death. 
'11he only testimony upon which this finding~ could be based 
is that of the physicians ealled to testify by the plaintiff, 
Drs. Beath, Owen and Bailey. 
The testimony of experts is of a class not highly nc.ceptable 
to, courts. It is a species of hearsay, is necessarily specula-
tive, does not have the safeguard of the ordinary oath of 
6'1 witne$ses subjecting them *to the possibility of prosecu-
tion for perjury, and the court::; are cognizant of the 
habitual bias of such witnesses in behalf of the party who 
hires them to testify. A physician employed as a witness 
first assures bis employer of his opinion of the fact at is-
sue based upon the statements made to l1im by the party or 
his attorney, and having taken his sfand, ancl accepted em-
ployment it is extremely difficult, if not unheard of, for the 
physician to change hfa opinion in the event the proven facts 
do not measure up to the statements of th~ litigant on which 
the original opinion is basPrl. Such evidence does not have 
before court tbe same standing as tho testimony of unim-
peached witnesses as to the existence of facts. 
- Later we shall quote the lang·uagc of courts to support 
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tl1is critfoism of expert testimony, but with this statement we 
proceed to examine the testimony of plaintiff's physicians 
upon which this :finding· must stand or fall. . 
In the hypothetical question addreRsecl to the doctors ( rec-
ord pp. 117 and 159) the ilttorney after ~ta.ting the facts as-
sumed framed the query as follows: * • • "Can you give an 
opinion as to whether the death of Kirk MAY have resulted 
from the injuries ·sustained in the accident, or whether the 
accident was a competent producing cause of the injuries 
resulting in his death." The language of tl1is question be-
comes significant when it is taken in connection with the 
physicians' testimony as showing the slencler basis of fact 
-µ.pon which the opinion was founded and the e.xtent of its 
speculation. 
If the testimony of these physicians is examined as a whole 
it will be found that their conclusions are· bai;ed more 
7* upon the ground *that the only facts _given them are re-
lated to the accident than that the conclusion is final and 
irresistible. 
. On page 119 of the record Dr. Beath said when asked to 
state the cause of Houston Kirk's death; 
'"l,here is in this case insufficient evidence in the, or in-
sufficient information in the hypothetical question to be able 
to state with certainty that a certain condition and a cer-
tain organ caused this man's death. An.cl that there is no 
possibility of any other organ or condition in another organ 
which might have caused his death.'' 
.And again on page 124 of the record he said; 
"It ought to be emphasized, however, that the facts in 
the hypothetical question are rather meager. They are not 
to my mind too mea.g·er to decide that the bov died of the 
accident, but are rat11er too ~neager to decide in detail what 
pathological process, what actual or~:nn had the certain con-
dition in it which caused his death.'' 
These sta.tements demonstrate the position we take, that 
th_e established facts are insufficient to support the :finding 
of the causal connection between tl1e accident and the bov's 
death. Here the physician has usurped the jury's preroga-
tive and undertaken to answer the final issue whieh the jury 
should have decided upon facts establi~hed by competent tes-
timony. The very fact that the p11ysician admits the proven 
facts are insufficient to warrant an opinion as to the patho-
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logical cause of Kirk's death eliminates him a.s an expert~ 
this field and his opinion becomes a mere guess and usurps 
the jury's province. The courts at one time were meticulous 
in preserving this distinction and held the testimony of ex-
perts strictly to their field of science thus leaving the jury 
to p~ss upon the ultimate issue, but in modern times this 
distinction has been largely ignored, especially in the 
6* case of medical testimony, eon the question of the admis-
sibility of evidence. See Rogers on Expert Testimony 
(3rq. Edition), p. 329. · 
This, h~wever, does not prevent tl1e court cxaµ:iining such 
te~timony to, ascertain whether its weight is sµfijcierit to sup-
port a verdict. · · 
"But, if plaintiff's own medic.al e:xpertR are in doubt and 
could not, on the hypothetical qu~stion put to them, state 
with any reasonable certainty that the death was aggravated 
or accelerated by the negligence of the defendant, n~ithe1~ 
could a court or jury determine such a proposition. It is 
obvious, under such circumstances, that the jury could do 
no more than guess or conjecture as io whether the death of 
plaintiff's intestate resulted from the original injury or from 
the defendant's lack of skillful treatment or the absence of 
all tr~atment." Rogers Expert Testimony (3rd Edition), 
pp. 382-3. 
The above quotation is taken from a discussion of a ca8e 
of malpractice, but the basic reasoning applies here. },or 
the experts to give any sound opinion as to the causal con-
nection between Kirk's death and the accident they should 
first use their expert knowledge and determine what was the 
pathological cause of dea.th, and then by reasoµing show how 
that condition was the result of tl1e accident. The very fact 
that this basic. conclusion cannot be established for lack of 
information destroys the force of t11eir testimony :md per-
mi.fa:; them to indulge in tlle merest guess and conjecture. 
Ramberg v. Mor,qan (Iowa), 218 N. W. 492. 
On page 126 of the record we quote a portion of the cross 
examination of Dr. Beath illustrative of the character of 
his testimony; ' . . r 1 
'' Q. Do I understand tl1at the substanc~ of yoi1r stateµi~nt 
·is that given only the facts whfoh you l1ave tlmt that is 
9,1(' the only explanation you can *think ~f pu~t fits those 
. particular facts? · 
''A. No, that isn't the only explanation that fits the facts 
cutirely. There are other explanations wluch fit the facts 
/ 
B. M. Spencer, A.dmr., etc., v. ,valker Neal 7 
fairly well, but don't explain it as thoroughly and completely 
as the explanation I have given.'' 
Again on page 128; 
"A. I have told vou that there was not sufficient evidence 
to state that one thing to the exclusion of another could cause 
all his trouble.'' 
And on page 137 where Dr. Beath stated that with only ihc 
facts given in the ]1ypothctfoal question, no man could state 
with any certainty what caused Kirk's death. 
In Dr. Owen's testimony on page 163, he stated that '' It 
is possible" that Kirk could have liad a clot in his coronary 
artery which caused hiR death and yet suffer no pnin from it . 
.Aud, so, the theory advanced by Dr. Owen as to the cause 
of his death does not rise above the realm of possibility, for 
it must be admitted that there is no evidence in the case of 
any pain suffered by Kirk in his coronary nTtery. .Anc! on 
page 166 Dr. Owen bases his opinion upon a theory of an 
embolism as tl~b enuse of Kirk's death and th-st undertakes 
to state on which i:,ide of the heart the embolism cntnrecl, hut 
near the bottom ot the pag·e ; 
'' Q. Is there any way from the facts of this case you <·nn 
tell this jury where the embolism started '1 
''A. No. 
'' Q. Or that there wi1s an embolism f 
''A. No, we are not positive it was an embolism.'' 
The above quotations are given to call to the court's atten-
tion the highly speculative eharacter of this testimony 
10* and, we submit, *thnt a careful reading- of the entire 
testimony of these physicians will eonfirm this criticism 
without prolon~;ing- this brief with further quotations. 
An examination of the hypothetical question asked the 
physicians by plaintiff's attorney will demonstrate that it 
assumes as a fact that M. Houston Kirk was a perfectly 
healthy, strong young man up to the time of the ae-cicleut, 
and that be immediately thereafter went into a general de-
cline which culminated in his death on October 26th. Tl1is 
fact is not stated thus clearly, but in a subtle fashion, and 
this furnishes the ·main support for the physicians' opinions. 
The evidence does not justify this. In the :first place, therP. 
is no positive testimony as to the boy's physical condition, 
that is, as to his heart and other organs~ since he was never 
examined until he went to Dr. Bailey on October 17th. 
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The father and other members of Kirk's familv with ov~r-
weenin~ zeal to be expected in such cases clid their "dead 
level best" to picture l1im as a perfect physical specimen, 
the father going to the absurd length of picturing him a boy 
6 ft. 2 ins. high weighing 150 lbs. and yet able to carry a 200 
lb. snck of fertilizer under eaeh arm with ease (Record, p. 69), 
while his brother extended his height to 6 ft. 11 ins. weighing 
150 lbs. but without loss of any of his phy~ical prowess (Rec-
ord, p. 180). 
When we examine the proven facts we find that IGrk him-
self stated to the other boys and to the officel' a half hour or 
more later after the accident that he was not hurt. On Octo-
ber 2nd, :five days later, when the accident was being in-
11 * vestigated by Mr. Hathaway, he signed a *statement 
in which he said, ''Neither of us were injured enough 
to see a doctor, nor was tl1e driver of the other car injured." 
Here i!;; a complete refutation by the deceased himself of t11e 
theory of his physical decline resulting from ·and commenc-
ing with the time of the accident. In addition to this he never 
made complaint to anyone of injuries suffered by 11im as a 
result of the accident except some soreness in his neck and 
back. The father's statement of his physical condition fol-
lowing the accident is destroyed by his letter to W alk•~r 
Neal's father, owner of the other car, dated October 4th, in 
which he demanded settlement for injury to his car and 
failecl to mention any injury to his son (Record, p. 87), and 
also by his attempted excuse for the boy not visiting a doctor 
prior to October 17th, that the boy did not wish to worry 
his mother (Record, p. 88), although he had previously tes-
tified the boy was obviously declining· daily in health and 
strength, as if a mot.her would not be more worried by the 
obvious decline than by an effort to be reliew:!cl by the physi-
cian. 
This fact of the intimate connection in point of time be-
tween the accident and the Kirk boy's loss c,f health is es-
i:;ential to furnish any basis for the opinion of experts as to 
the cause of the bov's death. It ha~ not heen established 
bv any reliable testimony and the failure of the Kirk boy 
himself to ever make any effort to establh:h the connection, 
his apparent willingness to stand on liis statements made at 
1.l1e ti.me of the accident and five days later, that he was not 
hurt, clestroys this foundation for plaintiff's theory as to the 
cause of Houston's Kirk's death. Add to this the fact 
12* that the bov's back onlv came in contact *with a 
cushioned seat back. and .. onlv showed a bruise the size 
of a half dollar, when Dr. Beath. admitted the blow on the 
hack Rufficient to cause the injuries he described would be 
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sufficient to break his ribs (Record, p. 138) and the meager-
ness of facts which Dr. Beath referred to is evident. 
·we quote the following from courts' decisions on the 
weight and reliability of experts' opinions; 
"In view of the dubious character of experts' testimony 
and the fact that their opinion is too of.ten the natural and 
expected result of their employment, the objections inherent 
in their very nature ca.n only be overcome or obviated by 
judicial control of the witness and the examination. and such 
supervision as will at least fairly present the facts upon 
which an opinion is called for.'' Rogers on Expert Testi-
mony ( 3rd Edition), P.· 105. 
In the ca.se of Kentucky Traction and ·Ter-minal Company 
v. Humphrey (Ky.), 182 8. W. 854, 856, the court said: 
'' (2) Expert te.stimony is regarded by . the law as the 
weakest character of testimony. It is a species of hearsay 
tesiimony forming· an exception to the general rule forbid-
ding the introduction of that character of testimony because 
of the necessities of the case, and the1 tendencies of the courts 
are constantly inclining in the direction of narrowing the rule 
permitting its introduction, rather than extending it. The 
expert witness, as latter day experience ha.s tang·ht, always 
colors Iris testimony for the side introducing him, and, in-
deed, we learn from the history of the country thnt in great 
centerR of population there exist experts .followin~ the busi-
ness o·f bartering their expert or scientific know1cdgc to the 
litigant who can pay the highest price, aucl while there is 
110thing to show that the testimony of any- of the physicians 
in thi~ case wns influenced by any such considfn·ations, yet 
it is -because of the existence of the facts *wllich W(~ 
rn• have stated that the rule of law permittin_g- its admis-
sion has been brought to its present condition * • •. 
''Upon this question Judge Peckham, speaking for the 
Court of Appeals of New York in the case of Roberts v. N. Y. 
Elevated Railroad Compat1y, 128 N. Y. 455, 28 N. E. 486, 13 
L. R. A. 499, says : 
" 'It is none the leAs conjecture and speculation because 
the expert is "illing to swear to his opinion. He comes on 
. the stand to swear in favor of the party calling him, and it 
may be said he always justifies by his works the faith that 
has been placed in him.' ' 
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''See, also, Smith v. Smith, 5 Ky. Opinions 722. Other 
authorities could be cited but we deem it unnecessary. 
'' ( 3) With this character of evidence being regarded by 
the law as we have stated, it is the more important that the 
circumscribing rules permitting its introduction should be 
the more strictly enforced. The hypothetical question gToup-
ing therein the facts forming the premises upon which the 
answer of the witnesses must be based must include no facts 
not shown by ·some of the testimony to have existed; nor 
must it omit any relative fact shown by some of the testi-
mony to have existed. This is the universal rule* e • From 
the authorities which we have cited and manv others which 
could be cited it will be found that the rule requires the ex-
aminer to incorporate into the hypothetical question, not 
necessarily facts which have been conclusively proved, but 
that he must incorporate therein facts only which the testi-
mony tends to es~ablish and such as the jury may be author-
ized under the testimony to find.'' 
In the case of Opp v. Pryor (Ill.), 128 N. E. 580, 583, the 
court said; 
''Expert testimony on matters not within common know-
ledge ana experience is n~cessary to enable juries to deter-
mine questions of fact submitted to them, and there are 
14e experts of great knowledge *and high personal stand-
ing whose opinions, delivered without bias, are a sub-
stantial aid to the attainment of justice. That class of evi-
dence, however, is generally disc.redited and regarded as the 
most unsatisfactory part of judicial administration. This is 
with good reason, because the expert is often the hired par-
tisan, and his opinion is a response to a pecuniary stimulus. 
The opinion has the sanction of oath, but lacks the substan-
tial saf e~·uard of truth applied to testimony concerning facts 
ob~erved hy a witness, whicl1 is afforded by the criminal law, 
since the opinion is the result of reasoning·, and no one can 
be prosecuted for defective mental processes. The field of 
medicine is not an exact science, ancl the expert being immune 
from penalties for perjury, his opinion is too often the 
natural and expected result of his employment. The objec-
~ions to that character of testimonv can onlv be overcome or 
obviated bv control bv the court of the witness and the ex-
amination, ··and sucT1 supervision as will at least fairly present 
the facts upon which an opinion is called for. If the facts 
are disputed tl1e party examining the witness may include 
in the I1ypothesis only those facts which the evidence on his 
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side tends to prove, and it will be for the jury to. say whether 
the facts stated have been proved or not, and accept or reject 
the opinion accordingly. If the evidence as to the particular 
matter inquired about is not disputed it is obvious that the 
hypothetical question must contain all the facts, or the opin-
ion will not only be worthless, but will be likely to mislead 
the jury. If counsel selects from the undisputed facts those. 
which are most favorable to hJs party and obtains an opinion 
thereon, the jury may forget the partial nature of the 
premises and adopt the opinion of the witness on the partial 
statement. 1 Wigmore on Evidence paragraph 682. In 
F'1tcks v. Tone, 218 Ill. 445, 75 N. E. 1014, it was held that 
a question was properly refused where a considerable por-
tion of the services which the plaintiff was employed to per-
form was not included in the question, and it was held in 
McCarthy v. Spring Valley Coal Compan-y, 232 Ill. 473, 83 
N. E. 957, that a hypothetical question must not ignore ma-
terial facts which affect the opinion. The opposite party 
may cross examine and supply the needed facts, but 
15* that ought not to be *required, and would not obviate 
entirely the impression created by the first opinion.'' 
In the case .of Laioson v. Darter, 157 Va. 284, 293, Justice 
Holt speaking for the court said; 
"In matters of this kind which are not of common knowl-
edge we must accept the opinion of experts. There is no 
other way in which an intelligent conclusion can be reached, 
and so evidence of this kind is competent unless it is pal-
pably absurd, and it is not made incompetent by the fact 
that other experts may have reached another conclusion. 
ALWAYiS IT SHOULD BE SCRUTINIZED WITH CARE, 
but the manner in whic.h it is weighed bas nothing to do with 
its admissibility." (The capitals used in this quotation are 
added.) 
16... *In the case of ll aw kins v. Beecham, 168 Va.. 553, 
560, Justice Holt approved the following- language of 
the court in Railway Co. v. Haley; 
'' The evidence tending to show caui;;al connection must be 
~ufficient to tal~e the question out of the realm of mere con-
jecture, or speculation, and into the realm of legitimate in-
ference, before a question of fact for submission to the jury 
has been mRde out." Virgi.nian Railway Co. v. Haley, 156 
Va. 350, Gunter's Admr. v. Bo. Ry. Co., 126 Va. 565. 
12 Supreme Court of Appeals' of Virginia 
In Hicks v. Romaine, 116 Va. 401, 409, Judge Cardwell 
speaking for the court said; 
" 'In an action for the death of one through another's 
neg·ligence, it is incumbent upon the plaintiff, in the absence 
of. direct evidence, to show the existence of such circum-
stances as would justify the inference that the injury which 
caused the death was due to the wrongful act of the defend-
ant, and exclude the idea that it was due to a cause with 
which the_ defendant was unconnected, and not leave the 
question to mere speculation and conjecture.' Neal v. Chi-
cago & R. Co., 2 L. R. A. (N. S.) 909 and note. This rule 
of law is nowhere better recognized as established than in 
decisions of this court too numerous to require citation. Ac-
cording to this rule, if it appears that the facts and cir-
oumstances from which a conclusion is sought to be deduced, 
although consistent with that theory, are equally consistent 
with some other ·theory, they do not support the theory con-
tended for.'' · 
In concluding the .discussion of this question, we have 
avoided basing any portion of the argument upon the testi-
. mony of Drs. Fuller, Scott and Dalton, who testified as ex-
perts for defendant and clearly contradicted the theories 
of. Drs. Beath, Owen and Bailey, but have attempted to test 
the strength of plaintiff's expert testimony and to 
17• •demonstrate that even withont the contradiction of 
other competent expert~ it fails to measure up to the 
quantum of proof and certainty which the law in its exquisite 
wisdom requires. To permit a verdict to stand upon such 
testimony would be a blow at common sense and open the 
door to fantastic claims which will always find expert testi-
mony for its support with the barest possibility of iis cor-
rectness and reopen the door to the abuses of such testimony 
v.-·hich the courts are seeking to curb. 
The E11idence Concl'ltsively Shows That N e.glil}ence of the 
De.fendmnt Was Not the Sole Proximate Cause of the 
Accident in, Which Houston Kirk Was Inj'U,red. 
Thi.s branch of the ease will be discussed under two heads, 
:is follows; First, there is no positive testimony as to aDy 
ne'.!].'ligence on the part of the defendant, Walker Neal; and, 
Second, the evidence Rhows conclusively that the deceased, 
Hom;;ton Kirk. was guilty of negligence which was a proxi-
mate cause of the collision of the automobiles involved in 
this case. 
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18* *There is not in this case .any testimony that Walker 
Neal was guilty of any act which constituted a negli-
gent operation of his automobile in connection with the col-
lision of the two cars driven bv Walker Neal a:nd Houston 
Kirk out of which this action arose. 
This, of course, is excepting the statement of Harding 
Walker (Record, p. 39') as follows : 
'' Q .. Can vou tell the jurv there about how fast the Neal 
car was being driven 7 .. 
'i A. I don't know anything about that. 
'' Q. How fast would you say it was· being driven? 
'' A. Just anybody's guess is as good as mine, but I think 
he was running about 60 or, 70 ~es an hour.'' 
Later on cross examination covering this point {Record, 
p. 41), he stated that he did not see the Walker Neal ear 
an.d only made thi~ statement of the speed '' from the way 
the wheels skidded on the road.'' We will not make any fur-
ther comment on this testimony as it does not deserve it. 
The evidence covering the movements of the cars prior to 
and at the time of the collision establishes certain facts 
which are uncontradicted, as follows : 
(1) Tihe two cars were proceeding at the same rate of 
speed for a distance of about three-quarters of a mile· from 
Barnes .Junction to the point just. -before the collision, and 
this speed was somewhere between 40 and 55 miles an hour, 
which would bring it within the ]imitation allowed bv the 
law. These speeds were estimated at 40 to 45 miles an"' hour 
by Harding Walker and at 50 to 55 miles an hour by 
19a. the occupants *of the Neal car. The fact that the car 
driven by Walker Neal was brought almost to a stop 
within a maximum dista.nc.e of 127 feet shows that these 
estimates of speed were fairly accurate. The distance with-
in which cars can be stopped at various speeds was testified 
to by Officer Matthews (See Record, p. 59), in which it ap-
pears that a car going at 55 miles an hour could be .stopped 
within a distance of 195.2 feet, at 50 miles an hour at 166.4 
feet. at 45 miles an hour at 139.7 feet. 
(2) The cars were from 60 to 90 feet apart as they pro-
ceeded out on Route # 15. 
{3) The road on which this c.ollision occurred was straigltt 
and with practically no grade so that the vision was clear for 
a long distance, which would entitle a driver to proceed at 
a rate not exceeding 55 miles an hour under the law. 
(4) It was approximately dark when the accident occurred 
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and both ca:rs had their lights on as they proceeded down 
the road from Barnes Junction to the point of collision. 
( 5) Both cars were being driven on the right side of the 
highway. 
The only negligence which could be imputed to Walker 
Neal, the defendant, would be an inference drawn from the 
facts of the case that he failed to observe a signal g·iven by 
Houston Kirk of his intention to reduice his speed and make 
a right-hand turn, in case such signal was given. 
This inference would have to be drawn from the facts 
with nothing to· induce the inference except the fact 
20~ that the cars did collide. ~n is a fact, undisputed, that 
Walker Neal applied his brakes and caused the wheels 
of ·his car to skid for a distance of 127 feet before colliding 
with the Kirk car, showing that he m~de an effort to a.void 
the collision, and there is no other fact in the case that caused 
the jury to reach such an inference except the collision it-
self. 
This brings ns to the second point, and that is that the 
evidence shows condusively that Houston Kirk was negli-
p;ent in "failing to give the proper signals in the operation 
of his car. 
In the examination of Harding W~lker, the passenger who 
was riding in the car with Houston Kirk, the only testimony 
offered by him on his direct examination in regard to any 
signal given by Kirk was the following (.See Record, p. 35) : 
''He was driving· on up the road, and give his road signal 
and was aiming to turn in when the car struck him.'' 
It will be observed that in his direcf examination no ques-
tion waR asked him as to what road signal he ga:ve or a.t 
what point on the road this signal was given. 
On bis cross examination, he testified as follows (See Rec-
ord, p. 45): 
'' Q. vVhen did you look at the speedometer of your car f 
'' .A.. Coming up that hill. 
"Q. lust before the accident? 
'' .A.. I reckon just a minute or so before the accident. 
'' Q. A minute or so before the accident. ,vhat speed was 
it making? 
21 * e,, 'A. 10 or 15 miles an hour. 
''Q. 10 or 15 miles an hour. Had he given a signal 
then, or was that before he gave the signal? 
".A.. That was after-it was as he was giving the signal. 
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'' Q. As be was giving the signal you looked at the 
speedometer and he was going 15 miles an hour. "\\There 
waR it the car was going· 45 miles an hour? 
"A. Beyond, coming from Barnes ,Junction up there to 
about 150 yards from the turn, the car slowed down. 
'' Q. So then he was driving 45 miles an hour until he got 
close to the road he was going to turn off 'in, is that right 1 
'' A. About 150 vards. 
'' Q. And then when he gave the signal he was only g·oing 
10 or. 15 miles an hour! 
"A. (Pause) That is rig·ht. 
"Q. Are you sure of that, now; he had been driving 45 
mi.Jes an hour from Barnes Junction down toward this road, 
and then he -slowed down, and when he gave the signal he 
was making 10 or 15 miles an hour, is that righU 
'' A. That is right. 
"Q. You sure of that? 
'' A. Said be slowed down 150 yards, slowing down all the 
time. 
'' Q. And when he gave the signal be was only going 10 
or 15 mile8 an hour! 
'' A. That is right. 
'' Q. And that is correct? 
"A. That is right." 
It appears from the a.hove testimony that Houston Kirk 
reduced the speed of his car from 45 miles an hour to 
22* 10 or 15 miles an hour *without giving- any signal in-
dicating his intention to do so. The witness Harding· 
Walker. offered by the plaintiff, clearly and 1mequivocally 
made that statement and there was no effort on the part of 
the attorneys for the plaintiff either in direct examination 
or in redireet examination to make any further clarification 
of that point. The only other testimony that bears on this 
question was the statement signed by the decedent Houston 
Kirk ( See Record, p. 380) in which he said; 
'.:I was going· to turn to my rig·ht to go to a friend's house 
that wa.s ahout one-fourth of a mile west of the road. I 
held my hand out a.t about a. 45-degree angle, the right turn 
signal, about 105 feet from where I turned.'' 
By comparing these statements, it appears that Walker 
stated (Record, p. 56) that i:he speed of the car was reduced 
at a. point 150 yards before reaching· the intersection, and 
Houston Kirk stated that he only gave the .signal 105 feet 
from tlJe intersection; therefore, by the admission of both 
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parties who were the only witnesses who could testify on 
this point, at the time that the speed of this ear was reduced 
no signal whatever vrns given by hand indicating his inten-
tion to reduce his speed, and this, although Houston Kirk 
must have known of the presence of the car following him. 
The lights of this car were on and it is a necessary inference 
that the car in front was aware of the approach of the Neal 
car from the effect of the lights, and especiallv when in the 
statement made by Houston Kirk he made no" denial of the 
fact that he was aware of the approach of the Neal oor. 
These admissions by Kirk and ,v alker agTee with the 
statements made by the d~fendant, Walker Neal, and 
23• the witness Edgar Hedderly, who ""was in the car with 
him. Hedclerly stated (See Record, p. 349); 
'' A. Well, this car stopped suddenly right at that little 
road, the little dirt road, right in front of us; and then 
Walker applied his brakes and he just slid right into the 
back of him. · 
'' Q. Did the other car stop entirely or slow down sud-
denly? 
'' A. It sort of slowed down, looked like it sort of might 
have been applying the brakes-not slowing down all of a 
sudden, but sort of slowing gTadual. 
''Q. When he started slowing his car down what signal 
did he give you all? 
'' A. He didn't give any signal. 
"Q. Are you sure of that? 
"A. Positive; yes, sir." 
· Walker Neal test1fied (See Record, p. 358); 
'' Q. Going along down that road for three-quarters of a 
mile. were your cars about the same distance apart? 
· "A. Yes, sir. 
'' Q. What was the first sign that you had of this car 
stopping or slowing· do"rn Y 
'' A. It just came right on down and stopped, just stopping 
right on down. 
''Q. Did you have any signal? 
"A. No, sir; no signal at all. 
''Q. Were yon watching the car? 
'' A. Yes, sir. . 
"Q. Can you state positively to the· jury that that car 
was suddenly slowed down on the road without any signal Y 
'' A. Yes, sir. 
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'' Q. What did you ,do when you saw the car suddenly slow 
down in front of youf 
24* •cc A. Applied the brakes.'' 
Here we find that the evidence of both sides is in entire 
agTeement, that when the Kirk car reduced its speed from 
45 miles per hour to 10 or 15 miles per hour, that no warn-
ing signal was given to the Neal ear which was following· it, 
and this negligent act .on the part of Houston Kirk was suf-
ficient to have been the entire cause of the collision of the 
two cars. Even if the jury were permitted to inf er from the 
facts of this case that Walker Neal was negligent, yet the 
neg·ligent act of Houston Kirk in failing to give the hand 
signal to slow down necessarily contributed proximately to 
the collision of the automobiles. 
The obligation resting upon Houston Kirk to give the 
hand signal indicating his intention to reduee the speed of 
his car was set out in this case bv the court's instruction 
No~ B, which was given to the jury without objection (Rec-
ord, p. 387); 
'' The court instructs the jury that it was the duty of 
Houston Kirk irt driving his automobile along· the highway 
to give a hand signal before suddenly checking his speed or 
stopping his car as a warning to anyone in the rear, and if 
the jury believe from the evidence that the said Houston 
Kirk failed to give such a hand signal before checking the 
speed of his car and that sueh failure to give such hand 
sig11al was the proximate cause of the collision, then they 
must find for the defendant.'' 
This instruction merely interpreted the law as set out in 
the Code of Virginia, par. 2.154, section 122 (f), which reads 
as follows; 
'' Si1cb signals shall be given continuously for a distance 
of at least 50 feet before slowing down, stopping-, turning, 
pa.rtly turning, or materially altering the course of the ve-
hicle.'' 
25* :1rn the light of this statement of the law and of the 
evidence on this point,, there is not the remotest ques-
tion tha.t the evidence fails to show that the deceased, Hous-
ton Kirk, complied with this requirement, but positively 
shows that he did not do so, and it needs no argumentative 
support to establish that such failure did contribute proxi-
.ma.tely to the collision of the cars. T!he fact is that such 
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f aiiure to give the hand signal for checking the speed of his 
car is a eompetent and complete explanation of the collision. 
The law in Virginia as to the power. and duty of the court 
in setting aside verdicts of the jury I1as been so frequently 
am1otmced that it would be a ·useless expenditure of time 
to quote all of the expressions of the court on this question. 
They might be sninmarized in the statement that the court 
will not set aside a verdict of the jury where the evidence 
reasonably supports the verdict, but on the contrary, where 
there is no reasonable interpretation of the evidence that 
would sustain the jury's finding, the courts exercise their 
pown' to set aside the verdict as being contrary to the evi-
dence ancl a failure on the part of the trial court to exercise 
such power constitutes a reversible error. 
In the case of 8tuart v. Johnson, 149 Va. 156, 164, the court 
said; 
""While, of course, it is settled that the trial judge should 
not f-iet aside a verdict when there is conflict of evidence 
merely b,ecause he differs with the jury, that rule cannot be 
applied where there· is no substantial c.onflict.'' 
In the aa.se of Harris v. Howerton, 169 Va. 647, at page 
659_ Justfoe Spratley, delivering the opinion of the court, 
said; 
26*' *'' The trial judge should not set aside ·a verdict 
merely because he would, a.s a juror, have found a dif-
ferent one, but he should exercise the supervisory power 
conferred by law to consider whether, from the whole evi-
dence in the case, the judgment is contrary to the law and 
the evidence, or. is plainly wrong. Where, in a tort action,. 
the plaintiff fails to show his right to recover, or his con-
tributory negligence as a matter of law is disclosed, it is 
the dnty of the trial court to exercise such power and au-
thority. Saunders v. Temple, 154 Va. 714, 153 S. E. 691; 
Shoemaker v. Andrews, 154 Va. 1.70, 152 S. E. 370.n 
And again in H arrfs v. H owerlon, S,u-pra., on page 660, the 
court said ; 
"It i8 the established rule in Virginia tha,t the question 
of contributory neg·lig·ence is a question for the jury when 
the facts arc in dispute; but if the facts upon which that 
question hinges a.re so certain and uncontroverted that fair-
minded men ought not to cliff er in tlleir conclusions there-
from, then it is a question for the court." 
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Applying the principles quoted from the above authorities 
to the facts of this case, there does not seem to be any ques-
tion that this verdict shotdcl be set aside since the evidence 
of the neg·ligence of Houston Kirk must be taken as a 
concessum. 
In conclusion, your petitioner maintains that the action 
of the trial court in refusing to set aside the verdict of the 
jury rendered against him in this cause as being contrary 
to the evidence and without evidence to support it was an 
error, and your petitioner prays that this Honorable Court 
may g·rant to him a writ of error and sitpersecleas, that the 
judgment of the learned trial court may be reviewed and 
this Honorable Court may enter a judgment for the defend-
ant. 
Your petitioner adopts this petition as his opening 
27* brief and *desires to state orallv the reasons for re-
viewin,g- the judgment complained of. A copy of this 
petition was mailed to George E. Allen, of Richmond, Vi1'-
~inia. and a copy to W. E. Neblett, of Lunenburg Court 
House, Virginia, on the 24th day .of September, 1942. T.his 
petition will be filed with the Clerk of the Supreme Court of 
Appeals at .Richmond, Virginia. 
Respectfully submitted, 
W .A.LKER NEAL, Petitioner, 
By Counsel. 
,v. MONCURE GRAVATT, 
,JOS. S. EASLEY, 
Counsel for Petitioner. 
I, W. Moncure Gravatt, attorney at law practicing· in tbe 
Supreme Court of Appeals of Virginia, do hereby certify 
that in my opinion the judgment complained of in the fore-
going petition should be reviewed and reversed by said 
court. 
W. MONCURE GRAVATT, 
Attorney at Law. 
Re~eived September 26, 1942. 
M. B. WATTS. Clerk. 
October 12, 1942. Writ of error and supersedeas awarded 
by the court. Bond $7,000. 
M.B. W. 
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28(,t •Before the Honorable Justices of the Supreme Court 
of Appeals of Virginia 
"\Valker Neal 
'IJ. 
H. M. Spencer, Administrator of M. Houston Kirk, Dec'd. 
MEMORANDUM. 
In the c,ase of St1,art v. Johnson, 140 S. E·., the President 
of the Court, Judge Prentis, makes the following statement 
at page 271: 
''While, of course, it is settled that the trial judge should 
not set aside a verdict when there is a conflict of evidence 
merely because he differs with the jury, that rule cannot be 
apP.lied where there · is no substantial conflict. A jurv can-
not be permitted to speculate about a question of this sort, 
but must consider and h~ed the evidence.'' 
This statement is pertinent and controlling in considering 
assignments Nos. 2 and 3, which deal with the subject of 
neg·ligence and of contributory negligence. In considering 
the same two assig·nments of error petitioner cites two au-
thorities not referred to in the petition: 
Roanoke Railwav .ct Electric Co. v. Whitner, 173 Va. 253, 
3 S. E. (2d) 169, decided June 12, 1939,-
Holt~ J., at page 172 states: 
"It is actionable negligence when an automobile, without 
more. stops suddenly in front of another closely following. 
Stallard v . .Atlmitic Greyhound Lines, 169 Va. 223, 192 S. E. 
800." . 
29* *In tlie case of Stallard v. Atlantic Greyhou,nd Lines, 
192 S. E . 
• T udge Holt, at page 802, says : 
"When· one vehicle is following ·another along a public 
lti~·hway, the duties of the drivers of the respective vehicles 
~Te reciprocal, ancl the duties wl1ich each owes to the other 
a.re governed, to a large extent, by the circumstances of the 
particular case. 42 C. J. 948.'' 
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ADDITIONAL AUTHORITIES ON THE SUBJECT OF THE 
DUTIES OF THE DRIVERS OF THE RESPECTIVE VEHICLES 
WHERE ONE VEHICLE Is FOLLOWING ANOTHER 
ALONG THE PUBLIC HIGHWAY. 
1. Amato V. Dessenti, 169 A. 611: (Rear vehicle 
following forwar dvehicle for about a mile at distance 
of 50 to 75 feet, at a speed of 35 miles an hour .. Forward 
car gave hand signal for rear car to pass as forward car 
started to slow up. Stop signal light on forward car 
worked automatically with application of brakes. For-
ward car came to gradual stop over 70 feet.Held, notice 
to rear car was reasonably sufficient and in compliance · 
· with statutes.) 
2. Farmer V. Nevin Bus Lines, 163 Ad. 41: (Driver 
of forward car testified "I placed my left hand out and 
stopped." "I put my hand out to stop and pulled up on 
my emergency brake." "As I was stopping, I put my 
hand out." "I put my hand out before I stopped." 
Held, plaintiff did what ordinarily prudent person 
would have done under similar circumstances and that 
was a sufficient compliance with the ~tatute.) 
3. Engleman V. Railway Express Agency, 100 S. W. 
(2d) 540: (Rule requiring driver of motor vehicle in-
tending to turn to the right, to extend his arm at an angle 
above horizontal, has reference to turning to the right 
on an intersecting highway and not to stopping or check-
ing speed, without intention to turn to the right on inter-
secting highway.) 
4. Fuld V. Maryland Casualty Co., 178 So. 201: 
(Driver of forward car owes no duty to driver of fol-
lowing car until aware of the presence of following 
car and whether failure of forward car to give a 
particular signal on slowing down or stopping is 
negligence, and if so, whether same was proximate, cause 
of collision is to be determined by particular situation 
then· existing.) 
5. 2 Blashfield on Automobiles, Permanent Edition, 
p. 71, Section 931, p. 120, Sec:963. 
6. 5 American Jurisprudence p. 656, Sec. 280: 
7. Session V. Kinchen, 178 So. 635 (Proximate cause 
of accident not negligence of the driver of forward car 
in coming to a stop, but negligence of driver of follow-
ing car in driving too close to forward car while travel-
ing at the rate. of 35 or 40 miles. an hour.) 
8. Buda V. Foley, 19 N. E. (2d) 537 (Mass.): 
( Driver of following car owes duty to driver of for-
ward car to operate automobile at a proper rate of 
speed at a proper distance from forward car and to 
.anticipate that driver of forward car might be required 
to stop for various reasons.) 
9. Forrest v. Fink, 234 Pac. 860: (Practical and 
reasonable construction of Motor Vehicle Code does 
not require driver of forward vehicle upon every devi-
ation to look back to ascertain condition of traffic be-
hind. He is only required to exercise ordinary care and 
if driver of forward car carelessly and negligently 
checks his speed without making any sign as required 
:by law, and such negligence:on his partproximately con-
.tributes to a collision, he,can not recover.) 
10. Stromer v. Dupont) 150 So. 32: (Dutyof driver of 
following car to so regulate his distance .and ~his speed 
as not to collide with a car in front. of him :in ,case :the 
latter comes to a stop. In this case, provisions of the 
Motor Vehicle Code involved :were identical with 
those of the Virginia Code. The ,driver of 'the front 
car came gradually to a stop and merely extended her 
hand beyond the left side of the car before she was 
struck by the following car.) 
U. Roberson V. Rodriquez) 186.So. 853: (Driver-of 
1forward .car on highway owed no duty ·to followi~g 
;automobile unless made aware of its presence and might 
dri.ve 1fast or slow, stop or start without· giving a signal 
and though driver of ;for.ward .car stopped _behind a 
wagon, he was not liable to those in following car when 
it ran into rear -end of 1forward ,car notwithstanding 
driver of forward car gave no signal, where following 
car was being driven at an excessive rate of speed.) 
12. Cohen ·v. Ramey) 147 S. vV. 338: ( Signal given 
by driver of forward.car for left turn across highway. 
Car brought to a momentary stop preparatory to mak-
ing turn, but no slow down signal was given. Held) 
driver of forward car not guilty of .contributory negli-
gence.) 
13. McDonough V. Smith, 284 Pac. 542: (Where 
forward car was traveling on right hand side of road 
and was overtaken by following car, driver of following 
car is negligent. To drive at a rapid rate of speed so 
' ' . ~ ~ . 
close to ·automobile 'ahead, that if driver of latter slows 
down, it becomes necessary to turn out to avoid striking 
him, is negligence.} 
: · .lf A1;,:notatidns -~ · . Reci_proc·a1 dut~es of drivers of 
a;utomobiles or oth'er vehicles proceeding in the same 
direction. 
24 A. L. R. 507 
47 A. L. R. 703 
62 A. L. · R. 970 
· 15. Richmond P. & P. Co. V. Allen, 103 Va. 532: 
.-:,( Street c·ar ran into rear of vehicle proceeding along 
its tracks ahead of it. Held, "it is the duty of those 
operating street cars to keep a lookout for vehicles on 
· the tracks in front of them, and they cannot run down 
a vehicle from behind, under any ordinary circum-
stances, without negligence or wilful wrong." 
February 27, 1943 
Respectfully submitted, 
W. E. NEBLETT 
GEO. E. ALLEN 








Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2660 
WALKER NEAL, Petitioner, 
versus 
B. M. SPENCER, ADMINISTRATOR OF M. HOUSTON 
KIRK, Deceased. 
THE ANSWER OF B. M. SPENCER, .ADMINISTRATOR 
OF M. HOUSTON ICTH,K, DECEA$ED, TO A PETITION 
FOR A "WRIT OF ERROR, FILED BY WALKER NEAL 
FROM A JUDGMENT OF THE CIRCUIT COURT OF 
HALIFAX COUNTY, IN THE ACTION OF B. M. SPEN:-
CER, ADMINISTRATOR OF 1\L HOUSTON KIRK, DE-
CEASED, AGAINST WALKER NEAL. 
To the Honorable, the Chief Justice and Associate Justice.,; 
of the Supre1ne Co,u,rt of Apveals of Virginia: 
Now comes B. M:. Spencer, Administrator of M. Houston 
Kirk, dee.eased, and presents this, his answer, to the petition 
of Walker Neal for a writ of error from a judgment of the 
Circuit Court of Halifax County against him and in favor 
of the said B. M. Spencer, Administrator of M. Houston Kirk, 
deceased. 
Plaintiff, B. M. Spencer, Administrator of M. Houston 
Kirk, deceased, brought his action by notice of motion for 
judgment against .Walker Neal for damages for wrongfully 
causing the *death of M. Houston Kirk, by negligently 
2* driving the defendant's car into the rear end of the car 
in which the plaintiff's decedent was riding, and thus in-
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flicting injuries upon the plaintiff's decedent, from which he , 
died. The defenses were that the defendant was not guilty 
of any act of negligence which was a proximate cause of the 
collision; that the plaintiff's decedent was guilty of contribu-
tory negligence and that the plaintiff's decedent did not sus-
tain any injuries in the collision which caused or contributed 
to his death. Upon these issues the jury returned a verdict 
for the plaintiff in the sum of six thousand five hundred dol-
lars ($6,500.00), on which. the trial court entered judgment. 
The only exception taken by the defendant in the record i.~ 
to the action of the trial court in O'verru'ling the def end(l!Yl,t 's 
motion to set aside the verdict, and the sole' assignment of 
error. is based 'Upon that exception, 11,aimely: that the evidence. 
·is insufficient to support the venlict. . 
In the trial court the burden was upon the plaintiff to estab-
lish two facts: (1) that the defendant was guilty of negli-
ge:p.ce in the operation of llis car which was the sole proximate 
caµse of the ~ollision, and (2) that plaSntiff~s d~~dent sus-
tained injuries in the collision which proximately contributed 
to his death. In this court plaintiff's position, fortified by a 
verdict approved by the trial judge, must be sustained if the 
record contains credible evidence to support these two issues. 
8(1/fl,ders v. Newsome, 19 S. E. (2d) 882, 179 Va. 582. 
• .A.s wa~ stated by Mr. Justice Gregory in Sau~de.rs v. 
3* Hall, 11 S. ]p. (2d) 592, 176 Va. 526: . 
'' The evidence was in serious conflict. The account of the 
collision, as rel~ted by the witnesses for the defendants, was 
rejected by the jury. The testimony of. the plaintiff's wit-
nesses was accepted. The main question now to be determined 
is whether the plaintiff produced sufficient competent and 
credible evidence upon which the jury were warranted in :find-
ing in her favor. Evidence tending to support the verdict, 
in our review of. the case, must be considered and analyzed·in 
a light favorable to the plaintiff, and if it is sufficient, then all 
other adverse evicle11:ce may be discarded.'' 
The learned trial ju,dge, in overruling the motion to set 
aside the verdict, approached the "kernel" qf the case from 
every legal angle; submitted the questions arising qn the 
motion to the '' crucible of common sense'', and made his 
r1,11ing EiO 3:s to be a '' guide post of common sense''. He s.poke 
in, few words and "home to the point". We quote: · 
'' The Co~rt: I have listened to this case ve_ry carefully 
and with 3: gre.at de~l of. int~r~st for the pas.t f~w d~ys. It 
~- M. Sp~mc~r, Adnir., etc., :v.. Walker Neal ~~ 
has been a very peculiar and very unusual case. As l ~ee it 
there were o:p.ly two questions involved in this case : first one 
was as to whether or not this boy was guilty of negligence 
in running intQ tJie car. There was a clear conflict of evidence 
in this case in that particular phase of the case, and if the 
jury believed th~ plaintiff's testimony they had a right to find 
a verdict he was guilty of negligence. As to the causal eon-
n~ction of the accident .with the death of young Kirk, we have 
had a great deal of medical testimony in regard to tha.t by 
experts and hypothetical qu~stion~. Some of the hypothetical 
g_uestio11s ask~d other expert~ ,vere ruled out imc.ause they did 
not conform to the facts that the Court thought had been 
proven. I must confess thnt I wa~n 't enHghtoned by the ex-
pert testimony-don't lmow whether tlle jury wa~ or not. 
However, it does seem to me the ~nnre facts of the case, from 
a common ~e1ise viewpoint, gives the jury sufficient ground~, 
and particularly with the testimony of the different experts 
who testified, gave them sufficient grounds to have found a 
verdict the way they did. I cannot say that the verdict is 
without evidence to support it, and that it is not supported by 
the evidence. So, the ref ore, your motion to set aside the 
·:v~rdict will have to be and it i& here overruled.'? 
4* ~w AS THE EVIDENCE SUFFICIENT TO SUPPORT 
THE VE·RDICT ON THE ISSUE OF DE-
FENDANT'S NEGLIGENCE AND DE-
CEDE,NT'B CONTRIBUTORY . 
. NFJGLIGENCE! 
Again quoting from the opinion of Mr. Justice Gregory, 
in Saunders v. Hall, supra: 
''In the petition of the plaintiffs in error the statement of 
facts is taken almost entirelv from the evidence introduced 
by them, just as though they had obtained a favorable verdict 
in the court below. ~rhey scarcely mention the evidence upon 
which the jury obviously folmd its verdict." 
It will, therefore, be necessary to restate the facts which 
tend to support the verdict, disregarding adverse evidence. 
The deceased was driving a 1941 Chevrolet Coach south on 
Route No. 15, in Charlotte County, Virginia, a short distance 
south of Barnes' Junction. Upon approaching 631, he slowed 
down, gave the signal for a right turn an appropriate dis-
tance from the intersection, intending to make a right turn 
into 631. The defendant was driving a 1941 Dodge Coach, on 
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Route 15, following •the car in which plaintiff's. decedent 
5• was riding. Upon overtaking plaintiff's decedent, de-
fendant ran his automobile into the rear end of the car 
in which plaintiff's decedent was riding, with such force and 
violence that it broke off the back of the seat in which plain-
tiff's decedent was sitting and knocked him out of the driver's 
seat into the rear of the car. 
A good account of the collision was given by the decedent 
in a statement, in writing, made and signed by him before he . 
died, which was admitted in evidence, without objection, pur-
suant to Code, Section 6209. The pertinent parts of this state-
ment follow : 
''On Sept. 27, 1941, at about 7 :50 P. M. I was driving my 
father's car south on route 15 about one mile south of Barnes 
Junction. I was going to turn to my right to go to a friend's 
house that was about 1/4 mile west of the road. I held my 
hand out at a forty-five degree angle, the right turn signal,. 
about 105 feet from where I turned. I stepped on the brake 
enough for the stop light to show, and the stop light was work-
ing after the accident, as I slowed down to turn. 
''When I was about 45 feet from the point where I was going 
to turn, another car driven by Walker Neal, Clover, Va., hit 
the right of the rear end of my car, and knocked me out of the 
driver's seat, and my car had gone about 60 yards when I got 
back to the front seat and stopped it.• *' * 
"It was dark when the accident happened. A.II the lights on 
my car were operating when the other car hit me, and in-
cluding the stop light. The car had been inspected by B. 0. 
Spurlock, Wylliesburg, Va., on the afternoon of the same day 
the accident happened (Sept. 27, 1941). When the other car 
hit me, I estimate I was going 20 m. p. h.'' · 
; 
*It will be recalled t1iat the collision took place on 
6* Route No. 15, a few feet north of the point where Route 
No. 6:31 enters 15. Both cars were traveling south on 
15 approaehing the intersection. The car in which the de-
cedent was riding was in front. According to the testim·ony 
of the defendant, l1e was following the decedent's car a.t a 
distance of between twenty and thirty yards. He had been 
following· the car at that distance for about a mile. The 
defendant i:mys· bis car was traveling at a rate of speed be-
tween :fifty and fifty-five miles an hour. The written state-
ment of the deceased, ancl the testimony of Harding Walker,. 
who was iTL tl1e car with him, are to the effect that the de-
ceased held out his hand and gave the signal for a rig.ht turn 
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point where he intended to turn. As the deceased slowed 
clown upon approaching the intersection, he applied his 
bra.keg enough for liis stop light to show, and an examina-
tion after the collision showed that the stop light was in 
fact working. "\\,7hile it was not quite dark, the deceased had 
all of his lights on an~ the defendant also had his lights 
on. According to the testimony of plaintiff's witnesses, the 
defendant was traveling sixty to seventy miles an hour. 
This i8 corroborated by the length of the skid mark and the 
force of the impact. The father of the deceased stepped the 
length of the skid marks made by the dof endant 's car on the 
next day after the accident. He stepped approximately three 
feet at a time. The distance was 47 steps or 141 feet. An 
engineer made a survey of the section of the road several 
months after the accident. '11he skid marks were plainly 
visible at that time, though the ends of them had faded 
7* some. By actual *measurement they were 127 feet in 
leng-f:h at that time. 
It wfn thus be observed that a cc.or ding· to the testimony 
which the jury had a right to believe, plaintiff's decedent 
was traveling on a straight lia.rd surface road while he was 
bein~: followed by the defendnnt at a ra.pid rate of speed. 
Plaintiff's decedent intended to make a right turn into an 
intersecting road. Upon slowing· clown for this purpose he 
applied his brakes enough to make his stop light show and 
at the same time gave the proper hand signal for the right-
hand turn. The defendant, travelling at a high rate of speed. 
overtook plaintiff's decedent and, instead of passing him to 
the left, as the law required, ran directly into the rear of 
the car in which the plaintiff's decedent was riding, with 
such force that it broke off the back of the seat in which 
plaintiff's decedent was sitting a.nd threw him back into the 
rear of the car. A mere statement of the case is sufficient to 
Hhow the grossest sort of negligence on the part of the de-
fendant. 
Argument and citation of authorities would be a work of 
supererogation. It is sufficient to say, in the language of 
Stratton v. Bergman, 192 S. E. 813, 169 Va. 249, the jury 
'' have carefully considered all of the testimony and have 
. viewed the scene of the collision. They have decided the 
issue in favor of the deceased. The verdict has been ap-
proved by t.he trial court, ~hich heard and saw the witnesses 
and is no doubt likewise familiar with the scene of the acci-
dent.'' 
8• *Paraphrasing from the late case of Temf)le v. Elli·11,q-
ton, 12 S. E. (2d) 826, 177 Va. 134, ''tbe jury by their 
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verdict evidently found Neal guilty of opera.ting his car at 
an excessive speed. · The trial court has approved that :find-
ing. Likewise the jury found Kirk free from any negligencr., 
which was the proximate cause of the collision. If the jury 
discredited the testimony of Neal ancl believed that of Kirk, 
this was within their province. An inference of excessive 
speed on the part of Neal may be drawn from the force of 
the impact and the damage to the vehicles even though Neal 
testified that be was driving at a lawful s1Jeed. * * * ~he 
jury could have concluded that Neal did not keep a proper 
lookout. There is -evidence tending to show that he might 
l1ave seen the Kirk car in the highway in time to have 
averted the collision if he had looked at the proper time and 
place.'' 
In Yellow Cab Co. v. Gulley, 194 S. E. 683, 169 Va. 611, 
this is said: 
"The law requires the driver of a car to keep a proper 
loolrnut. in order that he may avail himself of what the look-
out discloses to prevent injury to himself as well as to others. 
Keeping a looJr.out is without avail unless one utilizes th~ 
information thereby secured. One who keeps a lookout, and 
fails to take advantage of what it discloses, is as guilty of 
neg·ligence as one who f ~ls to keep a looko~t. The r~sult 
is tbe same. He who doesn't take heed of a danger signal, 
plainly seen with the ey~s, might just as well shut his eyes 
to the sig'llal. It is as true today as it was in the days of 
the prophet Isaiah, that the fate of one who seeth but ob-
serveth not, is preordained. The rule that one should exer-
cise onlinary and reasonable care to avoid danger is as old 
a.s the law of self-preservation. None are so blind as those 
who will not see.'' 
In Stanleu v. Tornlin., 129 S. E. 379, 143 Va. 187, it is 
9* ~said that the fact tlmt a car stops in plain view of the 
driver of another ca-r, should put the latter on notice 
to proceed with caution. In this case, the decedent, upon 
slowing- clown, put on his brakes, so as to make his stop 
light plainlv visible to the clef endant, and gave the signal 
for the right turn. What more could he have done? . 
In Penoso v. D. Pender Grocery Co., 13 S. E. (2d) 310, 177 
VR. 245, the court said: 
'' The duty to maintain a lookout involves not only the 
plwsical act of looking, but also a reasonably prudent re-
action to whatever might be seen. n 
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And in Yellow Cab Oorporation v. Henderson, 16 S. E·. {2d), 
389, 178 Va. 2fY/,-:- · 
''The test in a case where the defendant is required by 
faw to keep a proper lookout, is not whether he actually saw 
the plaintiff in time to have saved him, but whether he could 
have seen him in time to have avoided the injury, by exer-
cising ordinary care, and failed to do so.'' 
In concluding this phase of the discussion, it is respect-
fully submitted that the defendant was g11ilty of the grossest 
sort of negligence, and tha.t the jury could not have found 
otherwise upon the evidence before them. 
10* *W_.t\.S THE EVIDENCE SUFFICIE:NT TO SUP-
PORT THE VERDICT ON THE ISSUE OF THE 
'CAUSAL CONNECTION BETWEEN THE IN-
.JURIES SUSTAINED BY PLAINTIFF'S DEC'.ITI-
DENT IN THE COLLISION A.ND. HIS DEATH?· 
On this issue counsel for petitioner, Walker Neal, con-
tends. first that the only testimony upon which the jury·'s 
findings could be based is that of physicians called to testify 
for the plaintiff, namely: Doctors Heath, Owen and Bailey; 
.and that since they testified as experts ( not having attended 
plruntiff's decedent) their testimony is a species of hearsay, 
is necessarily speculative, and should not be accepted as 
snfficient p:roof of a causal connection between the inj_uries 
.sustained by the plaintiff's decedent in the automobile -~ci-
dent and his death. , 
Pirst. The testimony of Doctors Beath, Owen and Bailey, 
.as experts, is not the only te~timony upon which the verdict 
of the jury could have been based. There was an abundanet 
of uncontradicted non-expert testimonv, which this court has 
held admissible, upon which the verdict of the jury might 
have been. based. In overruling the motion to set aside the 
verdict, the learned trial Judg-e made a remark to the ef-
fect that the verdict was in accord with a common-sense 
view of the ·1a.y testimony, which he indicated was sufficient 
to support the verdict without the help of the testimony of 
the experts. 
In Blue Ridge Light Co. v. Price, 108 "Va. 652, this court 
held, point 3 of the syllabus : 
"3. Evidence-Opinion o-f Non-experts-Apparent Ex-
tent of Injury.-All witnesses wl10 have had suitable oppor-
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tunity to observe may give their opinions *for what 
11 :a they are worth as to whether or not a person injured 
by an accident appeared to be seriously or permanently 
disabled.'' 
And in the body of the opinion, the court said ~ 
''Two of the plaintiff's witnesses, who were with I1er fre:-
quently after her alleged injury and in a situation to know · 
n11d .spcali: of her condition as fa.r as lay witnesses could 
speak, were permitted to testify over the defendant's ob-
jection as follows, in substance: One of them stated that 
the plaintiff did not appear to have such use of her shoulder 
as enabled her to carry on her work (that of a seamstress),. 
and the other that since the accident the plaintiff had not 
been able to do anything ·with her arm, follow her occupa-
tion, or make her living; and that this condition was on ac-
count of ]Jer am. T:his evidence, it is argued, was mere mat-
ter of opinion-the conclusion of the witnesses-and since 
they were not experts it was inadmissible. 
'' In Section 440-a, 1 Greenleaf on Ev. (Redfield "s ed.)., 
it. is said, in reference to giving testimony by way of opinion,. 
that 'All witnesRes are competent to form a reliable opinion, 
whether one whom they have the opportunity to observe 
appears to be sick or well at the time; or whether one is 
Reriously disabled by a wound or a ,blow. But if the inquiry 
were more definite as to the particular state of disease un-
der which one is laboring, or its c.urable or fatal character; 
or as to the dangerous or fatal character of a wound or a 
blow; or in what particular mode or with what species of 
weapon or instrument such blow or wound was inflicted, spe-
~ial study, observation and experience might be requisite 
in order to express an opinion entitled to the dignity of be-
ing re_g·arded as evidence.' 
''The rule as laid clown bv Elliott on Evidence is sub-
stantially the same, Sec. 679 ... 
''Under that rule, which seems to be a reasonable one, 
the evidence objected to in this case was properly allowed 
to go to the jury for what it was worth." 
In this case the uncontradicted non-expert testimony was 
to the e:ffeet that the deceased was, a.t the time of the colli-
sion, about 21 years of age, in good health and physi-
12·, cally strong·; tliat *an automobile overtook him and 
mn into the rear of the automobile in which deceased 
was riding and that he was thrown from his seat at tl1e 
\ 
B. M. Spencer, Admr., etc., v. ,valkcr Neal 31 
wheel in the back of the car, with such force that the back 
of the seat in which he was sitting· was broken off; that he 
was considerably shaken up; that his right leg was brnise:1 
ancl skinned and his back was badly bruised all over, and 
particula.rly between his shoulders; that after arriving· at 
home, he complained, saying that the accident like to have 
broken his neck and shoulders, and that he felt weak in his 
shoulders, back, and chest, complaining that his back and 
Ahoulders hurt him all the time ; that he had dizzy spells 
when he would undertake to stoop over, and would stagger, 
and sometimes almost fall and would have to grab somebody 
or something to keep from falling; that on one occasion 
allOut three weeks after the accident, he went into the barn 
where other members o~ the family were tying tobacco and 
stooped over to take up a hand full of tobacco and fell and 
lost consciousness, but was revived in a moment; that upon 
being· revived, he made the statement that when he stooped 
over. everything· went as black as night; that following this 
ineiclcnt. der,eased was taken to and examined by Doctor 
Bailey on October 19, 1941, which was the first tin1e he saw 
a doctor after the accident; that upon examination by the 
<loctor, deceased 's blood pressure was then only 88/60 a.nd 
his heart was weak and rapid and he was advised to go to 
,bed; tliat be declined to fl,'O to bed, but continued to be unable 
to work; that from the time of the accident on the 27th day 
of September, 1941, deceased commenced to lose weight, 
13"" and grow weaker day by *day; that he continued to 
lo~e weight and grow weaker and weaker until the 26th 
cfav of October, on which day he slumped over and diecl, · 
while sweeping· the hearth of the residence of the home in 
which he was staying; that he simply expired without any 
stm~gle or evidence of pain or anything of tlle kind; that 
he was never known to have dizzy spells or heart trouble 
before the accident, nor had he ever complained of llis 
shoulders, back or chest, or of being weak; that he had never 
had any serious illne~s of any kind in llis life; that he had 
worked hard regularly for years on the fa.rm and had al-
ways been strong and well. 
We respectfully submit that the lay testimony is sufficient 
to support the verdict of the jury with out the testimony of 
t}ie experts; and when taken in connection with that of the 
experts, it is well nig:h conclusive. 
In Barnard Bus Lines v. lVeeks, 158 S. E. 870, 156 Va. 
465. Dr. E. L. Kendig testified that Mrs. Weeks was injured 
hy gas poisoning while tra.veling on a bus of the defendant. 
Three doctors testified for the defendant that she wa8 
"malingering'' and, if suffering at all, was not suffering 
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from any form of gas poisoning·. The jury believed Doctor 
Kendig- and rendered a verdict accordingly. This court, in 
reviewing the action of the trial court in overruling a mo-
tion to set aside the verdict, said: 
"It is obvious that the jury accepted the testimony of 
Dr. Kendig and refused to accept the testimony of the three 
physicians called for the defendant. The medical testimony 
was directly in conflict. The jury was compelled to deter-
mine which of these witnesses made the most reasonable 
stat em en t. * • * 
14* «<"The weight to be given medical testimony is en-
tirely a question for the jury, taking into considera,.. 
tion the intelligence, learning, and experience of the wit-
nesses, and the degree of attention which they give the par-
ticular question under investig·atJ.on. 
"We are unable to say that Dr. Kendig's testimony is un-
reasonable and unworthy of belief. • • * His conclusions are 
fortified by the fact that she was in good health before she· 
received her injury, and since has been sick and physic.ally 
unable to attend her domestic duties. We are aware of no 
rule of law which would compel us to reject his evidence 
as incredible or unworthy of belief. We think the first as-
signment is without merit.'' 
It will thus be seen that Judge Turnbull was resting his 
conclusion on solid ground when he said that the facts of 
the case, from a common sense viewpoint, gave the jury 
sufficient gTounds upon which to find for the plaintiff, par-
ticularly in view of the expert testimony. 
Second. As to the contention that the testimonv of ex-
perts '' is of a class not highly acceptable by the courts • * ¥' 
a Rnecies of hearsay, is necessarily speculative,'' etc., it· is 
snfficient to say that this court has approved the practice 
of using experts who give their opinions in answer to hy-
pothetical questions. 
In Bomen'.c; Executor v. Bowen, 94 S. E. 166, 122 Va. l, 
the court, quoting from Jones on Evidence, which, in turn, 
quotes from 1'7igmore on Evidence, said : 
'' In Jones on Evidence, See. 371, this is stated: · 
'' 'T!he question is not necessarily to be rejected by 
15* the court although the facts •assumed by counsel to be 
true are not proved, or although the question does not 
state the facts as they actually exist. The facts are generally 
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in dispute; and it is sufficient if the question fairly state 
such facts as the proof of the examiner fairly tends to estab-
lish, and fairly presents bis claim or theory. It cannot 
be expected that the interrogatory will include. the proofs or 
theory of the adversary, since that would require a party 
to assume the truth of that which he generally denies.' Wig-
more on Evidence, Sec. 682, clause ( c). 
"(3, 4) While it is perfectly well settled that a hypotheti-
cal question to an expert witness must embody all of the 
material facts which the evidence tends to prove affecting· 
the question upon which the expert is asked to express an 
opinion (N. dJ JV. Ry. Co. v. Spears, 110 Va. 116, 65 S. E. 482; 
City of Richmond v. Wood, 109 Va. 75, 63 S. E. 449·; Lester 
v. Simpkins, 117 Va. 68, 83 .S. E. 1062), it is not necessary 
that such question should embody all of the immaterial facts. 
If there be any fact or testimony omitted which the excep-
tant thinks is. material, it is his duty to clearly indicate 
such def ec.ts to the court, and thereupon the court should 
require the propounder of the question to. supply such omis-
sions in the question as are material, so .as to enable the 
expert to answer the question after being· fully and definitely 
informed of all of such material facts. 
'' The hypothetical question propounded in this case was 
carefully drawn to present the theory of the opponents of 
the_ will, and upon cross examination the proponents of the 
will asked each of. these same witnesses questions which in-
dicated their theory of the casP, and the answers of the 
witnesses in each instance sustained the theory of the pro-
pounder of the question; that is, when the evidence tending 
to prove the testator's insanity or imbecility was narrated, 
the witnesses expressed the opinion, if this evidence · was 
true, that he was insane, and when conflicting evidence tend-
in~ to prove his sanity was narrated, they expressed the 
opinion, if this evidence was true, that he was sane. The 
jury had all of this conflicting evidence before it, which they 
must be presumed to have weighed and understood. In or-
der to enable the expert to express an opinion which will 
be of value, such an interrogatory should embody all of the 
facts pertinent to the issue involved in the question, as to 
which there is in conflict in the evidence. together with the 
other relied upon by the propounder of the question for the 
<letermination of such issue his favor, as to which the testi-
mony is conflicting. If reg·arded as material, the .suggestions 
as to the insufficiency of the hypothetical questions 
16* which are made in the petition for *writ of error and 
brief of counsel should have' been made in the trial 
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court. and it is too late to make such objections for the first 
time in this court.'' 
In. this connection it should -be observed (Tr., p ..... ),. 
that the trial court sustained an objection to the hypothetical 
question as originally propounded and it was amended in 
accordance with the suggestions of counsel for defendants,. 
followiug Bowen v. Bowen., and then propounded without 
objection. 
In Norfolk .& Western Ry. Co. v. Spears, 110 Va. 110, thei 
court said: 
"The objection made to that question is that it fails to 
set forth fully and correctly the facts in evidence upon which 
the question should have been predicated. 
'' There was evidence tending to prove all the facts as-
sumed in the hypothetical question, and it refened to all the-
material facts which the evidence tended to prove affect-
ing the question upon which the experts were asked to ex-
press an opinion. v\7hile it might have gone into the de-
tails of the evidence more fully, it cannot be said that it 
omitted any material fact which it ought to have contained 
or contained any statement which the evidence did not tend 
· to prove.'' 
Tn 1 Wigmore on Evidence, 2d Ed., uag-e 1090, this is said 
with reference to hypothetical questfons addressed to ex-
perts: 
'' (b) The question, on principle, need not include any par-
ticular number of facts; i. e., it may assume any one or more 
fi:wts whatever, and neea not cover all the facts which the 
questioner alleges in his case. The questioner is entitled 
to the witness' opinion on any combination of facts that he 
may cI10ose. It is often convenient and even necessary to 
obtain that opinion upon a state of facts falling short of 
what he or his opponent expects to prove, because the queg-
tioner cannot tell how much of the testimony the jury will 
accept; and if proof of the wl10Ie should fail, still 
17".. *proof of some esse11tial part mig·ht be made and an 
opinion based on that part is entitled to l1e provided 
for the jury. For reasons of principle, then, and to some 
extent of policy, the naturaI conclusion would be that the 
questioner need not cover in his hypothesis the entire body 
of testimony put forward on tha.t point bv him or by the 
opponent, but may take as limited a selection as he pleases 
.. 
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and obtain an opinion on that basis. Such is the orthodo~ 
doctrine as applied by most Courts. 
Page 1093 
''For the mode of stating the assumed premises, there 
is no fixed rule. "\\There the facts lu-1ve not vet been testi-
fied to at all, there is only one way,-the oral statement of 
the premises by counsel. But where the testimony already 
offered is takeii as the basis, either the testimony of a given 
witness may be read aloud, an assumption of its truth being 
then made, or an oral statement by counsel, in impersonal 
form, of such assumed premises may be used; the judge ,s 
discretion determining the choice.'' 
In JfTfl.de v. Peebles, 174 S. E. 769, 162 Va.. 479, the ques-
tions involved were (1) ,vhether a female occupant of an 
antomobile had an abortion; and (2) whether the abortion 
was proximately caused by the collision. There was a verdict 
for the plaintiff and one of the gTounds of the motion to 
set it aside was that the plaintiff failed to prove, by a pre-
ponderance of the evidence, that her injuries were caused 
by the neglig·cnce of the defendant. The plaintiff's testi~ 
mony was that when the cars collided, she was jammed bP-
tween another occupant and her husband and was stunned; 
that she did not know how she felt; that she was taken from 
the scene of the accident to the doctor's office; that when 
she got there she was hysterical and nervous and began to 
have pains in her back and throug·h her shoulders and 
through her abdomen; that she did not receive a scratch 
18* or scar in the accident *that Rhe knew of; that she was 
pregnant and on the Thursday following the accident. 
sl1e had an abortion; that she had missed her menstrual 
l)eriod whicl1 should have occurred a.bout three weeks before 
the accident; that she had never l1ad an abortion before; 
tl1at she had given birth to a child about two years before; 
that from past experience, she was sure she was pregnant, 
and sure she had an abortion, thoup;h she did not see the 
fetus: that she had been suffering with nausea before the 
accident, started to vomiting· after the accident, ancl con-
tinued to vomit up to the time of the miscarriage; that be-
fore the accident, she did all of her house work and drove 
an automobile wherever she wanted to go, but since the acci-
dent sl1e had been unable to do anv work or drive a car; that 
before t.he accident she weig·hed 11.5 to 118 pounds, but since 
the accident she weig·hed only 94 pounds. 
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· Doctor Chapman, who attended her, said he had been her 
regular physician for over ten years; that about two weeks 
before the accident she came to him and told him that she 
had gone a week past her regular period, without menstruat-
ing-, and th3;t she was having some nausea in the morning, 
a.nd whenever sl1e smelled food; that he made no examina-
tion for her, but told her that, in his judgment, with the 
history of the past, she was pregnant; that at such an early 
stage of the case, it is lmrd to tell whether a woman is·preg-
nnnt; that she was extremely nervous and upset when sbe 
came to his office and complained of some little pain in her 
· shoulders and back and thought she was not much hurt; that 
he told her to go home and go to bed; that so far as he 
19"' could observe, she • showed no signs. of having received 
any external injuries; that her nausea was worse that 
afternoon and night. He . testified further '' to the best of 
my judgment,. she had had an abortion on Thursday follow-
ing the accident, I should say that it was the result of th0 
shock and nervous condition, that ·it was brought on by the 
shock more than any real trauma or injury to the body 
itself." 
On cross examination, Doctor Chapman testified as fol-
lows: 
'' Q. There is no way in the world that you can tell the 
jury that she had an abortion, is there? 
f 'A. There is no way I can tell them absolutely and neither 
is there any other way that other men can say that she had 
not. 
"Q. There is no way that you can say to the jury that she 
had an abortion Y 
"A. No, but that is t~1e statement of a man of 27 years' 
experience.'' 
The plaintiff introduced a practical nurse who attended 
her, who testified on direct examination that the plaintiff 
had an abortion on Thursday morning after the accident. 
She then testified, on cross examination, as follows: 
"Q. How do you know tlrnt slie had a miscarriage? 
'' A. I coulcln 't swear that she did. * * * But I am sure, 
from the births I handle and just what I do know about those 
thing·s, I am sure that she did, but I didn't see it. 
1
' Q. You didn't see any part of the foetus? 
"A. No, sir. 
'' Q. So, unless you saw the foetus there is no way you . 
could tell the jurv that she had a miscarriage Y 
.. . 
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·" A. As I say, I couldn't swear that she did, but the gen-
eral odor and the flow that she had afterwards, and with 
those cases I l1andle I lmow that she did. 
20"' *"Q. You say that you know that she didt 
"A. I am sure that she did. * * * (but) I couldn't 
swear to it/' 
The cotlrt, after quoting from the cross examination of 
Doctor Chapman and that of the prac.tical nurse, proceeded 
to discuss the testimony of the experts as follows~ 
"Dr. Andrews, a specialist in obstetrics and female dis-
eases, was introduced as a witness for the plaintiff. He had 
been present and heard the testimony of ::M:rs. Peebles and 
Dr. Chapman .. In a long hypothetical question which fairly 
stated the facts testified to by Dr. Cl1apman and Mrs. 
Peebles, he was asked his: opinion as to whether Mrs. Peebles 
had an abortion. He repliec1: 'It would be my opinion that 
she had had an abortion, and, in the absence of any other 
reason for it, that the accident had caused it.' He further 
testified that several years before he had operated on Mrs. 
Peebles for an ovarian cyst and had treated her for an oh:-
structed ureter and pus in her urine, or pyelitis; but that 
she had rec.overed from these troubles before her ehild was 
born. 
"On cross examination, Dr. Andrews further testlfied to 
this effect; There are many things whfoh maw cause a 
woman to have a. delayed menstrual period, and sometimes 
a woman goes three or four weeks past her regular time 
without menstruating, tl1ough she is not preg'Ilant. When 
a woman has missed three weeks tha.t is 'presumptive' but 
you 'can't tell much' by this. 'A pehric examination tells 
a little but not much' in the early stages of pregnancy. The 
only certain way to tell whether a woman is pregnant, when 
it has been only three or four weeks since she has cone-eived, 
is to use the Ashiemzondk urine test, or a modification of 
it; and it is not an absolute test, as it fails in about 10 per 
cent of the cases in which it is applied. (This test was not 
used in this case.) 'The first possible evidence one can g·et 
with the hands is when the baby is big enough to move, and 
that is about six or five months possibly.' 
'' Q. So from the * * * time that she has conceived until 
five months, there is no way for a physician to determine 
whether she is pregnant except by making the test? 
"A. We can have an opinion about it. I was asked for 
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an opinion, I 1mderstand. There is no way we can prove 
it.'' 
21 >Kc ¥.<"When asked whether a 'slight jar, as described 
here of this accident,' would cause a healthy woman 
to have an abortion, he replied: 'You ask a question I oan 't 
answer. • * * There are people who want to bring: abortions 
on themselves and do almost everything in the world (with-
out producing abortion), and there are others who are 
anxious to carry it, and the slightest misstep will bring it 
on.' 
"Dr. G. B. Byrd and Dr. R. l\lI. Cox, both of whom special-
ize in obstetrics, were introduced as witnesses for the de-
fendant. 
"Dr. Bvrcl testified that there is no wav in which either 
a woman ··herself or a doctor can tell with any degree of 
certainty whether she is preg·nant or not when she has missed 
her period for only tllree weeks, except by the test men-
tioned by Dr . .Andrews; and that he knew of no way in which 
a doctor could say that a woman who had missed her period 
for only three weeks had had an abortion, unless lie saw 
the foetus or made 'a mic.roscopic examination of some of 
the tissue expelled from the uterus. You should be able 
to find the embryonic preg·nancy in the tissues.' He fur-
ther testified that a. woman who has an abortion should get 
.over it as over any other pregnancy; and if the abortion is 
complete he 'could sec no reason for her health to be af-
fected' by it. 
"Dr. Cox testified that he had heard the testimony given 
by :Mrs. Peebles, Dr. C11apman, and :Mrs. Jordan, and the 
testimony of the plaintiff's witnesses as to 'the severity of 
the impact' between the automobiles. He said that after a 
careful examination of the testimony which had been given 
he was of the opinion that sl1e did not have an abortion and 
was not pregnant. That Mrs. Peebles had g·one three weeks 
past her reg11Iar period without menstruating· and was suf-
ferin~; from some nausea is not sufficient to sl10w that she 
was pregnant. He agreed with Dr. Andrews and Dr. Byrd 
that tl1e Ashiemzondk test, or some modification of it, is the 
only way in which it is possible to tell with certainty that 
a woman is pregnant in the early stages of pregnancy; and 
says further 'it would be most, most unusual for such an 
impact as tha.t seems to me to be from hearing it described 
~ * 8 to bring on an abortion.' t, 
The defendant, "\Vade, testified, in pa:rt, as follows~ 
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"Q. Did you inquire whether she (:M:rs. Peebles) was in-
jured in any way f 
228 *''A. The first thing~ I asked, when she g·ot out of the 
ca.r, was if there was anything wrong, and sl1e said 
'No.' .She walked up the steps and met Mrs. Franklin at 
the front door. 
'' Q. Diel she appear to be normal when you took her to 
Dr. Chapman's office from tho scene of the accident T 
'' A. She seemed to be a little exc.itecl about it. 
'' Q. Had the excitement worn off from the time she went 
from Dr. Chapman's to Mrs. Franklin's! 
'' A. I can't say it had.'' 
In affirming- the ~ction of the trial court, in overruling the 
motion to set aside the verdict upon the ground tha.t the 
evidence was insufficient to show that Mrs. Peebles was 
pregnant; that she did have an abortion, the court said: 
'' The evidence is far frt':!.)1 being conclusive that Mrs. 
Peebles was pregnant and did have·- an abortion. But there 
was sufficient evidence to make this and the question whether, 
if she did have an abortion, it was proximately caused by the 
collision, questions for the jury; and the court fairly sub-
mitted these questions to the jm·y by giving· defendant's in-
struction No. 1. '' 
The court put the plaintiff upon terms to accept $1,500.00 
in lieu of $2,750.00~ the amount of the jury's verdict, upon 
the ground that the verdict was excessive. In passing- upon 
this question, the court said : 
'' The question of whether the verdict of the jury was ex-
cessive must be considered on the assumption that Mrs. 
PeebleR was pregnant and did lmve an abortion, and that 
her test.imony with reference to her illness and subsequent 
disabilities is true. Accepting· tlJis as true, we are of opinion 
that t]1e court erred in putting tlie plaintiff on terms to ac-
cept a verdict for $1,500.00.',. 
It will thus be observed that in the Peebles case, it 
23:Jc *was questionable as to whether Mrs. Peebles was in 
fact µregnant, and if preg11ant, it wa.s questionable 
wl1ether 8he had an abortion, and if she did, it was very 
questionable as to whether she sustained any injury in the 
collision wl1icb produced the abortion, she lmving· testified 
that she did not receive "a scratch or a scar" in the colli-
sion. The court accepted the testimony of tl1e experts given 
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in answer to hypothetical questions, notwithstanding the at-
tending physician testified, with reference to the abortion: 
'• there is no way I can tell them a.bsolutely and neither is 
there any other way that other men can say that she had 
not.'' 
In the instant case, Dr. Bailey testified both as an expert 
and as the family physician of the Kirks. The deceased 
was taken to him and examined by him on October 19th, 
1941, a bout three weeks after the collision. Deceased was 
not taken to a doctor sooner because he thought he would 
get all right and he didn't want to worry his mother by go-
ing· to a doctor. Finally, his father, upon realizing that the 
boy was '' going down daily,'' took him to Doctor Bailey~ 
tbe family physician. Dr. Bailey testified, in part, as fol-
lows: 
'' Q. ·wm you state to the jury what you found upon that 
examination Y 
'' A. I found him in a state of extreme weakness, lost a 
great deal of wei!?,"ht since I had last seen him, about a month 
prior to that time. He was hardly able to get his brea.th. 
His blood pressure was 88 over sixty, his pulse rate 140 per 
minute, heart sounds very weak. The lungs were, in the left 
posterior especially, fi'lled with crepi ta.nt rales ; he wins 
bruised betwee.n his shoulders, especially on the left . 
. 24* *"Q. Were the bruises still plainly evidentf 
'' A. Not very plain, but I could tell he had sustained 
a blow between the shoulders·. · 
'' By the Court : 
'' Q. What did you say about his lungs Y 
'' A. He had some loud crepitant rales in his lungs, espe-
cially on the left. · 
· '' Bv Mr. Allen : (Continued) 
'' Q. · On the same side the bruising was on? 
'' A. Yes, sir. 
"Q. ·when you saw him before the accident what was the 
state of his health then? • .,. • 
'' A. He came to me about a month before the accident to 
attend hiA sister, not as a patient, but to go to see his sister. 
All that time, or at that time his. health seemed to be ner-
fect. 
'' Q. You said you had known him six or seven years? 
''.A. Yes. · 
'' Q. Did you hear the testimony of Mr. Kirk here this 
morning, the y01mg man's father? 
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'' A. Yes, sir. 
'' Q. How; often bad you seen him during the six or 7 years 
that you knew. him! . 
'' A. Oh, I saw him several times a year when he would 
come for me to see some member of the family, or come for 
different purposes. He never had been a patient of mine. 
• 'Q. You never had been called to see him on any occa-
sion for sickness of any kind? 
"A. No, sir. ~ * oit 
'' By Mr.. Allen : (Continued) 
"Q. Doctor, you did not complete your testimony when 
you were on the stand a few moments ago. I will ask 
25 * ~you if vou were pre~ent and heard the final form of 
the hypothetical question addressed to Dr. Beath Y 
"A.. Yes, sir. 
'' Q. I will ask you to 3issnme the truth of the facts stated 
in that ques~ion and answer as to what you have to say with 
reference to the cause of this young man's death. 
·'A. In my opinion Dr. Beath gave a very thorough dis-
cussion as to what might have been the causes of death as 
applied in the hypothetical question. Of course he did not 
mean to imply, I don't believe, that there eouldn't be other 
cam:;es, because there can be. But most probably he came 
as near as nearly as possible to a correct diagnosis. 
''Q. Now, Doc.tor, you own examination of the boy and 
your knowledge acquired from your own examination-what 
have you to say on that basis as to the cause of his death f 
''A. If I had been with the boy at the time· of his death . 
it would be impossible to state just exactly what lesion or 
what particular c.ondition was the cause of death, but we 
do feel that the accident was the beginning, was the begin-
ning cause. 
'' Q. Have you any doubt in your own mind on the sub-
ject of whether the accident was the cause of this young 
man's death? 
"A. No, sir." 
On cross examination by Mr. Gravatt, he testified: 
"Q. Now, in . your opinion wliat was the cause of this 
boy's death? I don't want you to take a blanket shot and 
say "Yes, Dr. Beath is a very learned man and I endorse 
his opinion," I want you to give us your opinion. You 
have seen him and examined him, and I want you to tell this 
jury what caused his death. · 
''A. Just as I stated previously had I been with the boy 
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at the time of his actual death I c.oulcl not have told wha.t 
particular lesion caused his death, bnt that in my mind I 
would date the beginning of his .fatal illness from the acci-
dent. * :s * 
'' Q. K ow this letter is dated 1\fay 12, 1942. Here is one 
paragraph of it: 'I attribute all his illness to the 
26* *automobile accident and believe that he must have 
sustained an injury to the vagus nerve which supplies 
both the heart and the lung·s 1 ? 
'' A. Yes, sir. 
''Q. What did you know about the matter to cause you to 
say that the injury was to the vag1.1s nerve and you com~ 
here and tell this jury now that if you had been there ancl 
seen llim die vou couldn't sav wl1at was the cause of his, 
death? " " 
'' A. I didn't state that that positively was the cause or 
his death. 
"Q. But you give that opinion that is what caused his 
death. 
'' A. My opinion at that time and at the present time is 
that his death certainly resulted from the accident, and 
could ha.vc resulted from an injury to the vag11s nerve which 
supplies the heart.'' 
Doc.tor Beath, who is on the teaching staff in the Depart-
ment of Surgery and in the Department of Anatomy of the 
Medical Collep;e of Virginia and who is engaged in ·practicing 
that special branch of the art of surgery called traumatiP-" 
surg·ery, testified in part as follows, in answer to a hypotheti-
cal question which was made to conform to suggestions of 
counsel for the defendant= 
"By :Mr • .Allen: (Continued) 
''Q. Now, Doctor, assuming· tlle facts stated in tl1e hy-
pothetical qnestion to lJe true, aml speaking from your knowl-
edge and experience as a physician and surg·eon, can you 
give an opinion aR to whether the death of Kirk may have 
resulted from tile injuries sl1sfoined in the accident, or · 
whether the aeddent was a competent producing cause of 
the injuries resultin2· in his death? 
"A. Yes, sir. I can state that I have an opinion as to the 
ca.use of the death, assuming the facts as given, and the opin-
ion is in my mind that the accident he sustained was the 
main ca.use of his deatll. 
27~ *'' Q. Could you giv(l brfofly your reasons f 
'' A. I think so. In medical experience if a ma.n is· 
as well as this man is assumed to be he just does not start 
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to lose weight suddenly without some cause or factor. He 
does not get a low blood pressure without some cause ; he 
doe~n 't get a ra.pid heart action without some cause; hici 
heart action doesn't become weak without some cause. 'And 
in medicine when there is a very definite possible cause, as. 
we have seen in the accident· that this hov is assumed to 
have bad, it is proper to c.onsider that the aecic1ent brought 
a.bout those thing·s. I might say that the answer I have given 
is based on the hypothetical question only, and I tried to I ule 
out in my mind having heard Dr.· .Bailey's testimony which 
included a few points that were not in the hypothetical ques-
tion. If I had included what I had heard Dr. Bailev sav in 
coming to my conclusion I would be even more cer{ain that 
the death was caused by the accident. 
'' Q. Can you in the entire llistory of this case conceive 
of any other cause for this yoimg man's death than the ac-
cident, or the injuriei:; caused by the accident, taking the 
hypothetical question and the history of the case 1 
"A. There i8 no other cause tllat I can think of that has 
any practical likelihood in the ease.'' 
Counsel for the dcf ense, upon cross examination, asketl 
Doctor Beath to avoid simply $tatiirn; that young Kirk died 
of the accident and to sa.v ''whnt disease he died of, what 
was it that caused his deathY" And Doc.tor Beath answered: 
'' A. You would like me to sta.te as closely as pos~;ible what 
actual lesion, what actual condition of organs there was · 
which would cause his death? 
"Q. Yes, that did cause Ms death. 
'' A. There is in this case insufficient evidence in the, or 
insufficient information in the l1ypothetical question to be 
able to state with certainty that a certain condition and a 
certain org·an caused this man's death, and that there fa no 
possibility of any other organ or condition in another 
28* organ *wl1ich might have caused his cleatli. I can give 
a condition which would explain all the assumed facts 
in t11e hypothetical question and makes good ~-ense medi-
cally. It should be understood for the purpose that tl1e heart 
is lying· in the chest surrounded by the ribs, and that the 
heart sort of ha11gs in the chest by a large· vessel that c.omes 
off the upper part of it. Is it proper to draw a picture at 
all to illustrate it 1 '' 
He then proceeded, in gTeat defail to describe a cause of 
death which is in keeping- with the facts stated in the hy-
pothetical question and cmiclndecl : 
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'' To my mind that explanation as a possible explana.tion 
of the actual diseased process explains the facts presented 
in the hypothetical question rather better than any other 
process that I have been able to think of. It ought to be em-
phasized, however, that the facts in the ;hypothetical ques-
tion are rather meager. They are not to my mind too meager 
to decide that the boy died of the accident, but are rather 
too meager to decide in detail what pathological process, 
what actual organ had the certain condition in it which 
caused l1is death. Does that answer the que~tion, sid 
'' Q. I think so, in a sense.'' 
By way of illustr~tion, he testified further : 
''You can in deciding a particular lesion or a particular 
cause of death, you can carry that to almost any extreme 
of fineness, from the fact you could have a person run over 
by a railroad train and all mangled up and say ''Vhat caused 
his death?' You wouldn't know whether it was his leg get-
tin~· cut off, his heart or what just exa.ctly it was. And the 
finer you go the more difficult it is to be specific. In a gen-
eral w~y in most cases you can decide what the major cause 
of death for practical reasons is. But for scientific and ultra-
scientific purposes it becomes more and more difficult. You 
mig·ht, for instance, have a case that died of anemia. That is 
attaching a very nice name to the cause of death, but the 
next thing is you want to know what type. of anemia, and 
. the next tbing after that is what is the cause of that type of 
anemia, and what is the cause of the cause, if you like, and 
so on. So that you can get overly fine about the matter. 
29~ *"Q. Suppose you were told today that John Smith 
was rn.n over by a railroad train and all mang·led up 
and he died. You would know that the train killed him, but 
you wouldn't know what particular thing the train did to 
him, what particular minute cause there was that brought 
about his death, would vou Y 
'' A. I think that is rig·ht; ~res, sir." 
Upon re-direct examination, Doctor Beath further testi-
fied: 
'' Q. Again, assuming the truth of the facts stated in the 
hypothetical question, and also taking into consideration the 
statements Dr. Bailey made, which you refer to, can you 
figure out with any reasonable probability anything that 
cau~ed this man's death other than the accident! 
''A. No, sir: I can't. 
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''Q. Are you reasonably certain in your own mind that 
whatever injuries he received, whatever the nature of them 
was that they produced his death.¥ 
'' A. Yes, sir. I feel reasonably certain of that." 
Dr. John Owen, of Halifax County, testified upon direct 
~xamination, by the attorneys for the plaintiff, as follows: 
'' Q. Were yon in the Courtroom when the final form of 
the hypothetical question was drafted and addressed to Dr. 
BeathY 
''A. Yes, sir. 
''Q. You were present also when Dr. Bailey testified? 
'' A. Yes, sir. 
"Q. Were you present when Mr. Kirk testified, the boy's 
father! 
"A. Yes, sir. * ,lfc * 
'' Q. Assuming to be true the facts stated in the p.ypo~ 
thetical question, and from your knowledge and experience 
as a physician and surgeon, can you give an opinion 
30* *as to whether the death of Kirk may have resulted 
from the injuries sustained in the accident, or whether 
the accident was a competent producing cause of injuries 
which caused his death? 
'' A. Yes, sir ; I do. 
''Q. What is that opinion? 
'' A. My opinion is that this young man c1ied from a rup-
tured embolus, a clot in the coronary artery, that delayed in 
its rupture for about five to three weeks. 
"Q. Is that a general recognized cause of death under cir-
cumstanc.es of that kind Y 
'' A. I understand it is. I think the Commissioner of New 
York State allows that.'' 
Upon c.ross-examination, he testified, in part, as follows-: 
''Q. What in your opinion caused the clot in the coronary 
artery! 
'' A. I think the clot was a clot which was liberated by the 
impact, or the blow, probably in some of the other blood 
vessels in the chest. • "" e: 
"Q. When do you think that the embolus got into the 
coronary artery Y 
'' A. I think· the embolus got in there at the time of the 
accident. 
· ''Q. At the time of the aecidenU 
''A. Yes, sir.'" 
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Dr. Fjnney, of Boonville, North Carolina, was called as 
soon as the dee.eased was taken ill, but he did not arrive until 
a few minutes after l1is death. His deposition was taken and 
the same hypothetical question was propounded to him which 
was first propounded to Doctor Beath. Doctor Finney testi-
fied in detail to the effoot that young· Kirk died of injuries. 
sustained in the c.ollision. Doc.tor Bruce Randolph, of 
31"" Richmond, also testified by *d~position to the same 
effect. But the court excluded both depositions upon 
the ground that the hypothetical question did not accurately 
state the facts. It is submitted that a comparison of the· 
question as finally propounded to Doctor Beath, with the: 
question propounded to Doctors Finney and Randolph, will 
not disclose anv material difference between the two and that 
the court erred in excluding· the depositions. The jury, how-
ever, having found for the plaintiff despite the exclusion of 
this testimony, we think the court can look to these deposi-
tion~ for additional evidence to support the judgment of the 
court. 
It is worthy of note, in this connection, that the experts 
who testified on behalf of the defendant did no.t in fact con-
tradict plaintiff's experts. Dr. Scott testified upon cross-
examination: 
't Bv Mr. Allen· 
'' Q. Doctor, ~eclicine is an uncertain science; isn 1t iU 
"A. Yes, sir, fairly so. . 
'' Q. Doctors frequently vary in theh opinions as to the 
causes of deatl1, or as to what diseases persons are suffering 
from, don't they? · 
"A. That is true. * * * 
'' Q. I understood you to say tha.t t11is young man may 
have died from any one of a number of natural causes, is that 
rig·ht? 
'' A. Yes, sir. 
"Q. Tl1en can you tell the jury what caused his death, 
what cause be did die from? 
"A. No, sir."' 
32* *Doctor Dalton admitted that he was not a l1eart 
specialist and asked that he not be questioned on that 
subject. vVe quote: 
"Q. Is Dr. Bea.th a learned man in the subjecO 
"A. I would like to know what subject? 
'' Q. The subject on which you read his evidence. 
'' A. I think that lrn is a very well trained man. 
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'' Q. You respect the opinion that he g·ave Y 
"A. I mig·ht respect it, but I still reserve the right to differ 
with him. 
"Q. You cliff er with him. Ancl he might be rig·ht and you 
wrong, and you might be right and he wrong? 
'' A. "\V ell, that is a matter of opinion. 
'' Q. I understood you to say that you do not specialize in 
heart diseases or heart ailments? 
'' A. :Medical conditions, I refer to. 
''Q. You mind my asking you a few questions about the 
heart, or would you rather. I would not? 
"A. I have tried to be mighty honest about keeping out 
of the heart as much as J could, outside of traumatism. So 
l don't know whether the ·court thinks I should be compelled 
to go into it or not. 
''Q. I will not pursue that any further. And if you rather 
not go into that I will not pursue it any further. I will ask 
you something about embolism, or an embolus. 
''A. That is very much out of my work. 
''Q. Sir? 
'' A. Tha.t is verv much out of mv work. 
"Q. Very much out of your linei 
"A. Except as may lmppen in an automobile case, an acci-
dent case. 
33* *' 'Q. Tl1en I will not ::tsk you what is out of your line. 
That is all. '' 
Doctor Fuller, of South Boston, the other eAl)ert of the 
defendant, testified, upon c.ross-examination, in part, as fol-
lows: 
"By Mr. Allen: 
'' Q. Doctor Fuller, you lmve stated that he could have had 
anv of those various and sundrv ailments that vou named. 
Do, vou know whether or not l1e did have anv of them? 
"A. No,Idonot." " 
In answer to a number of questions he gave a complete de-
scription of the heart and the manner in which it functions. 
He was then taken back to the subject of an embolism an<l 
a thrombus. vV e quote : 
''Q. Any obstruction, or as you doctors would call it, oc. 
clusion in thes~ arteries presents a srrious problem because 
circulation to the heart muscle is stopped, isn't it? 
'' A. That portion of the blood supply when cut off does 
not function. 
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'' Q. And there is no supplemental or collateral means for 
nourishment to the heart muscle 1 
"A. Yes. * * • 
'' Q. Let's come back to the embolism we are talking about. 
"Q . .A portion of a clot in a vein is an embolus, isn't it? 
".A. Yes. · 
'' Q. Now it breaks off and finally lodges hi the pulmonary 
artery and forms a clot, or thrombus? 
'' A. Forms a clot wherever it lodges. 
34* *'' Q. If it lodges in the pulmonary artery it is called 
a thrombus? 
'' A. Called pulmonary infaret. 
"Q. Now an embolus or thrombus may follow injuries to 
any portion of the body, is that right? 
'' A. Well, depends upon whether that injury was enough 
to interfere with the circulation in that part. An open 
wound may get infection; or there may be injury on the blow 
on the muscle enough to rupture a blood vessel. It could. 
"Q. I will come to the type of injury later, but I am ask-
ing you now isn't it true that a.n embolus or thrombus may 
follow an injury to any part of the body? 
'' A. Yes, if the injury was severe enough. 
'' Q. Now if only a small embolism lodges in a distant small 
artery of a lung, rales would bEl heard with a stethoscope 
over the lung involved? 
"A. WhaU 
'' Q. I said, if only a small embolism lodges in a distant 
small artery of a lung, moist rales would be beard with the 
stethoscope· over the lung involved? 
'' A. Over that region. * * • 
"Q. Would it be -possible-can there be a blow of suffi-
cient force to the back to cause the trouble I am talking 
about? 
'' A. You mean anv kind of blow? 
'' Q. Any kind of blow across the back to make his back 
bruised, if it is strong enough Y 
"A. If you hit him with something solid, and his back 
wasn't protected at all. 
'' Q. It would depend upon the extent of the blow or the 
force of the blow? 
''.A. Yes, sir. 
35$ •"Q. If the blow were hard enough to the back! . 
'' A. Hard enough and a direct blow to the back Y '' 
It will be recalled that the car which the deceased was 
driving was a two-door car, the front seat of which was di-
·vided so as to make two individual seats. The deceased was 
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an unusually tall boy, so that the back of the seat struck 
him in the region of his shoulders. The large bruise in his 
back in that region was evidently made by the top of the 
back of the seat. The blow from behind knocked the· car 
forward and caused his back in the region of his shoulders 
to come against the top of the seat with such force that it 
broke the seat off and threw the deceased in the rear of the 
car. In other words, his body, from the region of his 
shoulders up was forced back across the top of the seat back 
of him. According to Doctor Fuller, if the. blow was severe 
enough, it could have caused the injuries described by Doc-
tor Booth and caused decedent'·s death. 
In reading the medical testimony and studying the medi-
cal authorities, it should be borne in mind that, medically, 
the chest is the upper part of the trunk, between the neck 
and the abdomen, including the back, as well as the front. 
It is formed by the twelve dorsal vertebrae, the twelve pairs 
of ribs, the sternum and the muscles and f asciae attached to 
these. It contains the chief organs of the circulatory and 
respiratory systems. According· to the medical authorities, 
a non-penetrating .blow to the rea1· of the chest wall, such as 
the deceased received in this case, was sufficient to 
36:a: cause heart trouble. See ''T'rauma. *of the Heart" 
British Medical Journal, Feb. 26, 1938. The author 
gives some post mortem records of heart trauma, among-
which is the case of a 16 year old boy who collapsed while 
walking and died. A month previously the shaft of a pony 
trap pressed him against some railings. There was no ex-
ternal bruising. Post mortems the left ventricle was seen 
ruptured posteriorly. See also ''Non penetrating Wounds 
of the Heart" by Earnest F. Bright, M. D. and Claude S. 
Beck, M. D., Cleveland, Ohio, found in American Heart 
Journal, Volume 10, at p. 293, and "Trauma to the Heart 
Due to N onpenetrating Chest Injuries,'' Vol. 119, No. 11, 
p. 855, Journal of the American Medical Association, ,July, 
1942. 
37• *Learned counsel for the defendant complain of the 
testimony of plaintiff's experts upon the ground that 
they "usurped the jury's· prerogative" by undertaking to 
answer the final issue of the cause of the boy's death. While 
there is some contrariety of opinion on this subject over the 
country, this court has adopted the view that a physician 
may state what, in· his opinion, was the actual cause of the 
death in a. particular case. In Livinl}ston v. The Oommon-
wealth, 14 Gratt. 593, 603, this is .said: 
"In England it would seem that the practice in respect 
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to the cha.racter and scope of the questions which ought to 
be propounded to a professional person or expert in such 
cases, is not as yet very well settled. 2 Leading Criminal 
Cases 105, notes, I think, however, that it is a well estab-
lished practice in this country, in cases of homicide, to allow 
physicians and surgeons to say, upon a state of facts testi-
fied to either by themselves or by other witnesses, whether 
in their opinion a particular wound or blow described would 
be an adequate cause, or even, whether such wound was, in 
their opinion, the actual cause of the death in the particular-
ease.'" 
To tlle same effect are Johnson's case, 111 Va. 877, and 
Life Insura'lice Co. v. Brockman, 3 S. E. (2d) 480, 173 Va~ 
86. · 
But whether tl1e trial court erred or not in permitting the· 
physicians to thus testify, cannot be inquired into here, be-
cause there was no objection to such testimony in the lower 
court. Of course, such an objection cannot be raised here 
for the first time. 
In conclusion, what is said in the cases of Atlantia Coast 
Line Ry. Co. v. Wheeler, 132 S. E. 517, 147 Va. 1, and V. E. 
&5 P. Co. v. Morgan's Administrator, 173 S. E. 373, 162 
38* Va. 123, is ~appiicaJJle he.re, becaus·e in both of those 
cases, the only assignment of error was to the action 
of the trial con rt in refusing- to set aside the verdict as con-
trary to the evidence. The Coast Line case involved both 
the question of negligence and the question of whether the 
neglfo;ence was the proximate ca.use of the particular injury 
complafned of. We quote from the Atlantic Coast Line case: 
'' The defendant contends that it has been guilty of no· 
neg·ligence, and that tlle condition of plaintiff "s eyes was not 
caused by lead poisoning. 
''Under the Code, See. 6363: the verdict of the jury and 
judgment of the trial court cannot l1e set aside, unless it ap-
pears from tbe evidence that they are plainly wrong or with-
out evidence to support tlle verdict. In determining this 
question where it 'involves the credibility of witnesses whose 
testimony tlle jury might reasonably have believed, or the-
weight to be g·iven to their testimony, or a question of a: 
mere preponderance of the evidence,' thr case must be con-
sidered as on a demurrer to the evidence by the plaintiff in: 
error.,., · 
We quote from the V. E. & P. Co. case ns follows: 
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''No question has been raised as to the law applicable to 
this case which was properly defined in the instructions, nor 
is there any assigmnent of error touching the admissibility 
or rejection of any of the evidence; therefore, under Code, 
Sec. 6363, the judgment of the trial court will not be set 
aside, unless it appears from the evidence that such judg-
ment is plainly wrong· or without evidence to support it. 
'' The defendant company now seeks to have this court de-
cide as a matter of law that it was guilty of no actionable 
negligence which proximately contributed to the death of the 
plaintiff's decedent, or if it was guilty of such neglig·ence, 
that Morgan was guilty of such contributory negligence as 
would bar a recoverv bv his administrator. 
"Ordinarily these questions are for the jury. They only 
become questions of law for the court when the ·evidence is 
uncontrovertecl. '' 
39* *vVe respectfully submit that the judgment of the 
trial court is plainly rig:ht and that it should n9t be 
disturbed. 
GEO. E. ALLEN, 
W. E. NEBLETT (by G. E. A.), 
Attorneys for Plaintiff. 
Richmond, Virginia. September 29th, 1942. 
1 * *Before the Honorable .T ustices of the Supreme Court 
of Appeals of Virginia 
Walker Neal, 
v. 
B. l\L Spencer, Administrator of M. Houston Kirk, De-
ceased. 
,v e are in receipt of the memorandum filed by counsel for 
the petitioner, citing· the additional cases of Stitart v. John-
son, 140 S. E. 269, 149 Va. 157; Romiolce Ry .. & Electric Co. 
v. 'Whitner, 3 S. E·. (2d) 169, 173 Va. 253, and Stallard v. 
Atlantfr Greyhound Li,1tes, 192 S. E. 800, 169 Va. 223. 
Counsel for petitioner rely upon the following quotation 
taken from Stuart v. Johnson: 
"vVhile, of course, it is settled that the trial judge should 
not set aside a. verdict when there is a conflict of evidence 
merely because he differs with the jury, that rule cannot be 
applied where there is no substantial conflict. A jury can-
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not be permitted to speculate, about a question of this sort, 
but must consider and heed the evidence.'' 
This language was used in an a.ction by Slit.a.rt v. Johnson 
for the recovery of the purchase price of certain timber sold 
to Johnson by Stuart. Certain interrogatorie.s were sub-
mitted to the jury, without objection, calling for the gross 
amount of lumber cut by Johnson subsequent to a certain 
date, the amount stacked on the lumber yards at the time of 
the trial, and the. amount which had been shipped away. Be-
cause of the lack of proper evidence upon which to an-
2* swer these questions with any *deg-ree of accuracy what-
soever, the jury were forced to indulge in speculation. 
In order to understand the lang1.1age quoted, it is necessary 
to copy the rest of the paragraph, beginning with the sen-
tence· immediately fallowing the last sentence quoted by coun-
sel for petitioners, and ending with the last sentence in that 
paragraph. We quote : 
'' The best evidence which is submitted by the plaintiffs 
in this case is that showing the amount of timber sawed by 
the defendant's sawyers, and the amount of lumber now on 
hand, added to that which has been disposed of. The 
quantity fixed by. the jury in their verdict is obviously a 
mere estimate. The answer to the third question, that 625,-
178 feet had been shipped away, was arrived at by deduct-
ing 374,822 feet, the amount left on hand, from the 1,000,000 
feet which the jury found had been sawed. There i~ abso-
lutely no evidence that 62fi,l 78 feet had been shipped away. 
The only evidence of the lumber shipped away is that sup-
plied by the defendant and that introcluced by the plaintiffs 
which we have recited, g·iven by the draymen who hauled it. 
There is a suggestion in argument that perlmps there were 
other draymen, and that these were unwilling witnesses. If 
true, these facts should have been shown~ and then all proper 
inference to be drawn therefrom might be made. There is 
no sug·gestion in the record that th~re were ·any other dray-
men except th~ six who were introduced and who testified 
for the plaintiffs, and nothing to discredit their testimony." 
We respectfully submit that the language- used by Judg~ 
Prentis in the Stuart-Johnson case has no application what-
soever to the facts in this case. 
In Stallard v. Atlantic Greyhound Lines, a Greyhound bus 
was being· followed by a truck in wl1ich the plaintiff was rid-
ing. The bus passed the truck a mile or a mile and a half 
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before the accident: At the time of the accident, the 
3-* truck was somewhere *between one hundred and one 
hundred and :fifty feet behind the bus. Just as the bus 
reached a one-way, elevated and arched bridge over the N. 
& W. Ry. tracks, it stopped. The truck which was following-, 
ran into it, and _Mrs. Stallard, a passenger, was injured. 
The driver of the truck said that the emergency which con-
fronted him by the sudden stok> of the bus ahead was con-
fusing and exciting, but he applied his brakes and did every-
thing he could to stop. It was conceded that the driver of 
the truck was guilty of negligence and the only question in-
. volv~d was whether the driver of the bus was guilty of any 
actionable negligence. The trial court set aside a verdict 
for the plaintiff for $7,000.001 but this court reversed the judgment of the trial court, reinstated the verdict, and en-
tered :final judgment for the plaintiff. In approaching a 
discussion of the question of whether or not there was suf-
ficient evidence to support the verdict of the jury that the 
bus driver was guilty of negligence in coming to such a sud-
den stop, Mr. ,Justice Holt said : 
''Tbis is an automobile accident case in which there is 
that conflict in testimony quite common in litig·ation of this 
character. Such conflicts, l10wever, are commonly settled 
by a jury's verdict, although that verdict, when disapproved 
by the trial judge, is not so conclusive as one affirmed. 
"In this case, Mrs. Lucy Stallarcl, plaintiff, did obtain a 
· verdict which has been set aside. 
"When can this with propriety be done? It should only 
be done when the verdict is contrarv to the evidence or with-
out evidence to support it. Code, Sec. 6251. 
"Governing principles are plain enough, nor is their ap-
plication to the facts in a given case ordinarily a difficult 
matter. Sometimes, however, we a.re confronted by border-
line cases, as to which unanimity of judgments can never 
4" be expected. vVhere facts a1·e involved, *a verdict ade-
quately supported by evidence which the jury had a 
right to believe should not be disturbed.'' 
Proceeding then to emphasize the particulars in which the 
bus driver was negligent, Mr. Jnstice Holt points out: that 
the bus was appronching an arched and narrow one-way 
bridge, at which the arcl1 shut off the view of traffic approach-
inS?," from the opposite direction; tlmt a car was in fact ap-
proaching from the opposite direction, but was not seen by 
the bus driver until it was "right on him;" that in order to 
avoid a head-on collision with the approaching car, it was 
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necessary for the bus to stop; that the bus was equipped with 
air brakes which were applied with such instantaneous effi-
ciency that the sole passenger on the bus was thrown out 
of his seat forward with considerable force; that the driver 
of the bus admitted that he knew of the dangerous condition 
ahead. 
After thus emphasizing the particulars in which the bus. 
driver was negligent, Mr. Justice Holt continued: 
''These busses a.re wide and heavv. ancl their drivers arC! 
charged with the duty of keeping them under control, par-
ticularly in situations where emergencies are always pos-
sible; and this duty is not lessened heca.use some other ve-
hicle follows too closely. In this -instance the driver knew 
that this truck was foHowing, for he had passed it only a. 
mile or a mile and one-half behind. 
" 'vVben one vehicle is following another along a public 
hig·hway, the duties of the drivers of the respective vehicles 
a.re reciprocal, and the duties which each owes to the other 
are governed, to a. large extent, by the circumstances of the-
particular case.' 42 C. J. 948.'' 
The last sentence quoted is the one quoted by counsel 
frl< for *petitioner in their memorandum. ·when this sen-
tence is read and considered in the light of the facts of 
that case and the principles there laid down, it is submitted 
that the quotation has no application to this case. The testi-
mony in support of the verdict is that the Kirk car never 
came to a stop; Kirk, in the statement before he died, said 
that he was traveling about 15 miles an hour. He said he had 
given the hand signal for a rig·ht turn about 105 feet and 
that he applied the brakes enough to make the stop, light 
8how, and that the stop lig]1t was in f;wt showing as he was 
glowing down, because an examination of the ear after the 
accident showed that it was showing. Harding Walker, 
who was riding· with Kirk, ki;;tified to the same effect. What 
more could pfrtintiff 's decedent have clone than to gradually 
slow down, put his foot on his hrak0s s~1fficiently to exhibit 
his stop light and g·ive the sign~l for a. right turn? The jury, 
by their verdict, lrnve found that such was his conduct and 
that verdict, being· supported by the testimony of at least 
two eyewitnesses, is, we submit final and conclusive of this 
~ase on the question of decedent's contributory negligence. 
In Roamoke Railway db Electric Co. v. •TVhitner, a. bus of 
the company stopped on tlle traveled portion of the highway 
oufa.;ide of the City. The plaintiff waR injured when the auto-
mobile in which she was riding wa~ driven into the back encl 
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of the bus. The automobile struck the bus with such force 
that two of its passengers were thrown from their seat_s 
6* and it was by the impact moved forward ':«about ten 
feet. The accident occurred about nine-thirty at night. 
The road was straight and the paved surface was thirty feet 
wide. The court held that while it was neg-ligence for the 
bus to stop, nevertheless such negligence of tbe defendant 
was broken by the independent efficient and wrongful inter-
vening negligence of Chapman in not keeping his car under 
control, not keeping a proper lookout and in not stopping be-
fore reaching· the bus. The court further held tba.t it w~s 
not actionable negligence on the part of the bus because the 
stop was not sudden. In order that the court may properly 
interpret that part of the opinion which is relied upon by 
the petitioner, we quote the entire opinion, beginning with 
the sentence quoted, and ending with the reversal of the 
judgment in favor of the plaintiff against the bus company: 
"It is actionable negolig-ence when an antomobile, without 
more, stops suddenly in front of another closely following·. 
Stallard v . .Atlantic Greyhound Lines, 169 Va. 223, 192 S. E. 
800. There is no evidence here of any sudden stop. Neither 
Chapman nor Mrs. "'\Vhituer was looking while the bus. dl'iver, 
the bus' passengers and n would-be passenger who wished to 
come aboard, all testify that this stop was gradual and or-
dinary. As it approached the John i;;treet crossing Mr. 
Waldron, a passenger who sat two seats from the back of 
the bus, indicated by ringing· the bell that he wished to get 
off. Thompson, another passeng·er, l1eard the bell, saw 
Waldron walk down tl1e aisle and reach tl1e door as it wa:; 
opened by the bus driver. Mr. Sniveley was a would-be pas-
senger who wished to come aboard. He stood by until 
Waldron 'got off and got away,' ancl was then in the act of 
. coming· aboard when the collision occurred; one foot was on 
the bus' step. He was knocked down, and two other pas-
sengers, as we l1ave seen, were knocked from their seats. 
'' During- all tl1is time, and while the bus stood still in the 
road, Chapman, if l1e had been paying any attention at all, 
had ample time to pass it in safety along· the middle lane. 
7* The plain fact is that he was giving ,:('no attention what-
ever to the duties which rested upon him as a. driver. 
''The primary ne~ligence of the defendant was broken by 
the independent, efficient and wrongful intervening negli-
gence of Chapman. The primary neg·ligenr.e of the defend-
.a.nt had ceased to operate. The intervening· negligence of 
Chapman was ·responsible for all that thereafter occurred. 
'' Reversed and final judgment.'' 
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In conclusion, we repeat that there is no evidence in this 
case that Kirk's car came to a sudden stop, excepting that 
offered by the defendant, and the jury refused to believe it, 
but, on the contrary, accepted as true the testimony of plain-
tiff's witnesses that the ca.r gradually slowed down and was 
traveling at the rate of about fifteen miles an hour at the 
time of the collision; that prior to the collision, Kirk had 
given the arm signal fo,-· a right tnrn and had applied his 
brakes so as to make his stop light plainly visible. There-
fore, upon the principles laid down in the Roanoke Railway 
case, the negligence of Neal in failing to keep a proper look-
out and in failing to avoid the Kirk car, either by stopping 
or passing it to the left, was the sole proximate cause of the 
collision. 
Respectfully submitted, 
GEO. E. ALLEN, 
Attorney for Appellee. 
Richmond, Virginia, Oct. 10, 1942. 
RECORD 
VIRGINIA: 
Pleas before the Honorable N. S. Turnbull, Jr., Judg·e 
of the Circuit Court of Halifax County, on Thursday, the 
6th day o_f August, 1942. 
Be it remembered that heretofore, to-wit, on the 18th day 
of April, 1942, in the Clerk's Office of the Circuit Court of 
Halifax County, Virginia, H. L. Kirk, Administrator of M. 
Hou.Aton Kirk~ deceased, filed his Notice of Motion against 
Walker Neal for a judgment, which notice of motion is in 
the following words and figures, to-wit: 
Notice of Motion. 
page 2 ~ Virginia : 
In the Circuit Court of Halifax County. 
H. L. Kirk, Administrator of all and singular the goods and 
chattels of M. Houston Kirk, deceased, plaintiff 
v. 
Walker Neal, defendant 
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NOTICE OF MOTION FOR JUDGMENT. 
To Walker Neal: 
You will please take notice that on the 4th day of May, 
1942, at ten o'clock A. l\f. of that day, or as soon thereafter 
as the undersigned can be heard, the undersigned adminis-
trator of all and singular the goods ancl chattels of :M. Hous-
ton Kirk, deceased, hereinafter ref erred to as ''plaintiff,'' 
will make a motion before the Circuit Court of Halifax 
County, at the Courthouse thereof for a judgment against 
you, hereinafter referred to as ''defendant,'' in favor of 
the plaintiff, for the sum of Ten Thousand Dollars ($10,-
000.00), which is due and owing to the plaintiff by the defend-
ant, for causing the wrong·ful death of plaintiff's decedent, 
as hereinafter set forth, to-wit: that heretofore, to-wit: on 
or about the 27th day of September, 1941, the plaintiff's 
decedent, M. Houston Kirk, was driving an automobile in 
a southerly direction on State ffighway No. 15, about one 
mile south of Barnes' Junc.tion, in Charlotte County, Vir-
ginia, when said automobile, which was being driven by plain-
tiff's decedent was overtaken by an automobile owned, op-
erated and controlled by the defendant, and the 
page 3 } said defendant then and there negligently op-
erated and ran his said automobile, with great 
force and violence, upon and against the rear of the said au-
tomobile in which plaintiff's decedent was riding, and then 
and there greatly hurt, bruised and injured the plaintiff's 
dec.edent, from which injuries t11e plaintiff's decedent did, 
on or about the 26th day of Oc.tober, 1941, die;· all to the 
damage of the plaintiff in the sum of Ten Thousand Dollars 
($10,000.00), which damages the plaintiff, by virtue of the 
statutes for suc.h cases made and provided, hath a right to 
recover of the defendant. 
WHEREFORE. judgment will )Je asked against the de-
fendant at the hands of the said court, at the time and place 
hereinbef ore set forth, for the said sum of Ten TJ1ousand 
Dollars ($10,000.00). 
Given under my hand this 15th clay of April, 1942. 
H. L. KIRK, 
Administrator of all and singular the 
goods and chattels of M. Houston Kirk, 
deceased, 
By Counsel 
"\V. E. NEBLETT (by G. E~ A.) 
GEO.E.ALLEN 
Counsel 
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Execnted on Walker Neal, April 17th, 1942, by the Sheriff 
of Halifax County. 
And at another day, to-wit: The Plaintiff filed his amended 
Notice of of Motion which is in the following wol'ds and 
:figures, viz. : 
AMENDED NOTICE OF :M:OTION. 
page 4 ~ Virginia : 
In the Circuit Court of Halifax County. 
B. lV[. Spencer, Administrator of all and singular the goods 
and chattels of M. Houston Kirk, deceased, plaintiff 
v. 
Walker Neal, defendant 
NOTICE OF· MOTION FOR. JlIDGMENT. 
To Wallrnr Neal : 
·w"HEREAS, on the 17tll day of April, 19421 a notice of 
motion was duly served upon· Walker Neal, notifying the 
said vValker Neal that on the 4th day of May, 1942, at ten 
o'clock A. M. of that day, or as soon t11ereafter as the named 
plaintiff in said notice of motion could be heard, a motion 
would be made before the Circuit Court of Halifax County,. 
at the courthouse thereof, for a jndg-1nent against the said 
·w alkcr N eaI, referred to in said notice of motion as '' de-
fenclm,t, '' in favor of H. L. Kirk, as administrator of all 
and siugular the goods and chattels of M. Houston Kirkr 
deceased, for tlle sum of ten thousand dollars ($10,000.00}r 
danw~es allHg-ed to have been sustained by tl,e named plain-
tiff, H! L. Kirk, etc. for causing the wrongful death of the 
snid M. Houston Kirk, as set forth in said not.foe of motion 
for judgment: which · said notice of motion for judg·ment 
was duly r,~t.nrned to tlie (•Jerk "s office of the Circuit Court 
or Halifax County, as the Inw directs, after having been 
served, as afore8nid, on the said °"r alker Neal, which notice-
of motion for judg1nent is made a part hereof as· 
page 5 ~ fully and amply as if l1ere set ont in Tiaer: verba; 
and 
"\YHERfJAS, in fncf, the said H. L. Kirk liad not qualified 
as u!ministrator of aU and singular the goods and chattels· 
of. tlw said 1\L Housto-n Kirk, ~leceased, but B. M. Spencer 
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had 4uly q-µalified as such and was acting as such aqi11inis-
tra tor at the time of the service and filing of said notice of 
~otion for judgment; and 
·wHEREAS, it is proper that the said cause of action be 
proceeded upon in the name of the said B. J\L Spencer, as 
administrator of all and sing·ular the goods and chattels of 
l\L Houston Kirk, deceased, and all proceedings herein be 
had in the name of the said B. M. Spencer, administrator, ' 
etc.; 
NOW, THEREFORE, the said ,valker Neal will further 
take notice that on the 18th day of May, 1942, at ten q 'clock 
A. M. of that clay, or as soon there.after as the undersigned 
can b~ heard, the undersig:ned, R. l\L Spencer, as admii1is-
trator of a.11 and singular the goods and chattels of l\L Hous-
ton Kirk, deceased, hereinafter ref erred to as ''plaintiff, 1 ~ 
will make a motion before the Circuit· Court of Halifax 
County. at the Court Houi;;(:) thereof, for a judgment against 
you, Walker Neal, hereinaft()r referred to a.s •'defendant,'~ 
in favor of the plaintiff, for the sum of Ten Thousand Dol-
lars ($10,000.00) which is due and owing to .the plaintiff by 
the defendant, for causing the wrongful death of plaintiff's 
decedent, as hereinafter S(lt forth, to-wit: that 
page 6 ~ heretofore, to-wit, on or about the 27th day of Sep-
tember, 1941., tl1e plaintiff's decedent, l\L Houston 
Kirk. was driving un automobile in a southerly direction on 
State Highway No. 15, about one mile south of Barnes' Junc-
tion, in Charlotte County, Virginia, wl1en said automobile, 
which was being- driven by plaintiff's decedent was over-
taken by an automobile owned, operated and controlled by 
the defendant and the said defendant then and there negli-
gently operated and ran l1is said automobile, with great forco 
and violence upon and ag·ainst the rear of the said automobile 
in which plaintiff's decedent was riding·, and then and there 
gTeatly hurt, bruised and injm·C'd the plaintiff's decedent, 
from which injuries the plaintiff's decedent did, on or about 
the 26th day of October, 1941, die; all to the damag·e of the 
plaintiff, B. l\L Spencer, administrator of all and singular 
the goods and chattels of l\L Houston Kirk, deceased, in the 
sum of Ten Thousand Dollars ($10,000.00), which damages 
the plaintiff, bv virtue of the statutes for such cases made 
and· provided, ha.th a rig·ht to recover of the defendant. 
"WHEREFORE, judg1110nt will be asked ag;ainst the de-
fendant at the hands of the said court, at the time and place 
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hereinbef ore set forth, for the said sum of Ten Thousand 
Dollars ($10,000.00). 
pa.g;e 7 ~ Given under my hand this 1st cla.y of May, 1942. 
B. M. SPENCER, 
Administrator of all and singular the 
goods and chattels of M. Houston Kirk, 
decease cl, 
By Counsel 
W. E. NEBLETT (by G. E. A.) 
G-EO. E .. ALLEN 
Counsel 
And at another dav to-wit: At a Circuit Court held and 
continued for the Co{mty of Halifax~ On Monday, May 25th, 
1942. the following· order was entered, which is in the follow-
ing words and :figures, viz: 
page 8 ~ Virginia : 
In the Circuit Court of Halifax County, on Monday, May 
25th, 1942. 
B. M. Spencer, Administrator of M. Houston Kirk 
'I). 
Walker Neal 
ORDER, MAY TERM, 1942. 
THIS DAY c_ame the parties, plaintiff and defendant, by 
counsel, and defendant by counsel moved the Court to grant 
a continuance, and the Court heard argument, and counsel 
for plaintiff and defendant reported to the Court that an 
ap:reement had been reached between them to the effect that 
in the event the defendant shall be called to the service of 
the Country prior to the ,July· Term, 1942, his deposition 
will be taken and :filed so as to prevent a continuance on ac-
count of his absence, and coum,el agree to use such deposi-
tion and not to invoke the provisions of the Soldiers and 
Sail~rs Relief Act for a continuance. The same agreement 
n~ to Harding· Walker, a witness for the plaintiff, was en-
tered into bv counsel. It is ordered that defendant file in 
the Clerk's ·office Grounds of Defense not later than June 
15, 1942, and this ease is continued to the July Term, 1942. 
Order of July Term, 1942, viz.; 
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In the Circuit Court of Halifax County, .July 22, 194:2. 
B. M. Spencer, Administrator .of M. Houston Kirk 
v. 
Walker Neal 
H; L. Kirk 
v .. 
Walker Neal 
ON NOTICE· OF MOTION .. 
-&ld 
MOTION. 
THIS DAY came the parties by their attorneys and on 
mo ti.on or all parties by co1ms·e1, these two suits are set for 
trial on Tuesday, August _4th, 1942. 
And at another day, to-wit; On Thursday, J rilv 23d, 1942, 
the following order was :entered, -as follows, viz."': 
page 10 } Virginia: 
In the Circuit Court of Halifax -County, July 23rd, 19'42. 
B. M. Spencer, Adm 'r of M. Houston Kirk 
v. 
"\V alker Neal 
H. L. Kirk 
v. 
"\V alker Neal 
NOTICE ·()F :MOTION .. 
:and 
ON MOTION. 
·The two foregoing ca.uses having been set for trial on 
Au~'Ust 4th, 1942, and the defendant Walker Neal having 
asked the Court to summon a Special Petit Jury to try the 
Buits against him, it is ordered that a Special Petit jury 
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be summoned to appear before this Court on Tuesday, Au"'.' 
gust 4th, 1942, at the costs and expenses of said Walker-
Neal, to be used in the trial of the foregoing two cases on 
said date, to-wit: 1. F. L. Hunt, 2. E .. P. Duncan, 3. C. V. 
Brookes, 4. W. W. Hankins, 5. E .. S. Lacy, 6. F. C. Chaffin,. 
7. W. H. Lacy, 8. W. H. Greenwood, 9. C. vY .. Comptqn, 10~ 
Stephen Hubbard, 11. J\L G. Hardy, 12. W. S. Adkisson, Jr~,. 
13. H. L. Hardie, 14r F. C .. Guthrie, 15. W . .A. .. Dixon, 16. J .. 
,F. Stephens, 17 .. C. H .. Stevens, 18. R. W. Adams, 19. R. E .. 
Ingram, 20. Arthur Tuck, 21. ,J. B. "Wilborn, 22. R. 0. Har-
rell. 23. B. L. Compton,. and 24. R. T. Smith, which jurors 
shall be forthwith summoned by the Sheriff of this County .. 
Plea of Not Guilty Filed May 4th, 1942 .. 
page 11 f Virginia: 
In the Circuit Court of Halifax County. 
Hr L. Kirk, Arunr of all and singular the goods and chattels 
of M,., Houston Kirk, deceased, plaintiff 
V. 
Walker Neal, defendant 
PLEA OF THE GENERAL ISSUE-NOT GUILTY. 
The said defendant, by his attorneys, comes and says that 
he is not guilty of the premises in this action laid to his 
charge, in manner and form as the plaintiff hath complained. 
And of this the said defendant puts himself upon the coun-
try. 
W. MONCURE GRAVATT 
JAS. S. EASLEY, p. d. 
Grounds of Defense filed by Defendant on June 11th, 194Z, 
which are in the following words and figures, to-wit: 
page 12 ~ Virginia : 
In the Circuit Court for the County of Halifax. 
B. M. Spencer, Adm 'r of all and singular the goods and 
chattels of M. Houston Kirk, dee.eased, plaintiff 
v. 
Walker Neal, defendant 
B. M. Spencer, Admr., etc., v. ,valker Neal 63 
GROUNDS· OF DEFENSE. 
This defendant, Walker Neal, in response to an order of 
the Court, submits the following as his gTom1ds of defense: 
1. He will rely upon all the def ens es permissible under 
the plea of the general issue. 
2. He denies each and every act of negligence alleged 
against him in t!1e notiee of motion for judgment, and calls 
for strict legal proof thereof. 
3. Defendant denies the charge that he negligently op-
erated his automobile and negligently ran his automobile, 
with gTeat force and yiolonce upon and against the rear of 
tl1e said automobile in which tlJe plaintiff's decedent was 
riding·. On the. contrary, he allPges that he was operating 
said automobile in a southerly direction on said highway No. 
15, in a lawful and proper manner, and to his amazement 
and surprise ran upon an automobile bein~· operated by M. 
Houston Kirk, which was either shmding· still and blocking 
the right-hand side of the said highway, or had been broug·ht 
to a sudden and unexpecte«;l stop, without giving to him any 
warning· of its sudden stopping·; and without any fault on 
his part, his automobile ran into and collided with tl1e au-
tomobile of the said M. Houston Kirk; that this 
page 13 ~ happened at a point on said highway after he had 
come down a. grade and was ascending- another, 
where the view was open for only a comparatively short dis-
tance, and he thereupon ran into the rear of said automobile 
which was obstructing· the highway on his right-hand side 
after he did all in his power to prevent said collision. 
4. Defendant denies that the said M. Houston Kirk sus-
tained any serious injuries as a. result of said collision. 
5. Defendant denies that his death was proximately caused 
by the injuries which he did receive in tlie collision of said 
automobiles; and defendant alleges that his death was clue 
to other causes than any injury or injuries received in and 
at the time of the collision of said automobiles. 
6. Defendant denies that he was in any way responsible 
for the death of l\I. Houston Kirk. 
7. Defendant denies that he was guilty of any negligent 
act wl1icb caused the collision. of said automobiles; but, on 
the contrary alleges that he did everything· within his power 
to avert the said collision after he saw that the automobile 
which the said Ivl. Houston Kirk had been driving ,vas. block-
ing the highway in front of him. · 
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Defendant will :file a statement of contributory negligence 
prior to the trial of the case, if such is required. 
- And this defendant reserves to himself the right to add to, 
amend, and enlarge these grounds of defense, if 
page 14 } he is advised so to do. 
W. MONCURE GRAVATT 
.J AS. S. EASLEY, p. d. 
"\V ALKER NEAL 
By Counsel 
And at another dav to-wit: At a Circuit Court held and 
continued for the County of Halifax,. Va., on Tuesday the 
4th day of August, 1942, an order was entered which is in 
the following words and figure~, to-wit: 
Order of August 4th, 1942. 
page 15 } Virginia: 
In the Circuit Court of Halifax County, Aug~ 4, 1942. 
B. ]\,[. Spenc·er, Administrator of M. Houston Kirk, Dec'd, 
plaintiff 
v. 
Walker Neal, defendant 
ON NOTICE OF MOTION FOR DAMAGES. 
THIS DAY came the parties by their attorneys, and the 
defendant having filed his plea of Not Guilty at the May 
term of this Court and for his trial put himself on the Coun-
try and the plaintiff doth the like and the ·defendant on 
.Tune 11th, 1942, filed the gTotmds of his defense to this 
suit as ordered and put himself on the Country the plaintiff 
again doth the like; thereupon c.ame a jury, to-wit: C. V. 
Brookes. F. C. Chaffin, L. 0. Crenshaw, Stephen H. Hub-
ba.rd. l\rI. G. Hardy, W. S. Adkisson, Jr., H. L. Hardie, 
Arthur Tuck, R. R. Slate, B. L. Compton, R. T. Smith and 
C. W. Compton, who were selected by lot and sworn well and 
truly to tr'y the issue joined and after partially hearing the 
evidence of witnesses and the argument of Counsel were ad-
journed over until ten o'clock tomorrow morning. 
And at anotl1er day, to-wit: At a Circuit Court held and 
continued for the County of Halifax, On Wednesday the 5th 
13. M. Spencer, Admr., etc., v. Walker Neal 6S 
day of August, 1942, the following order was entered, which 
order is in the following words and figures, viz.; · 
page 16 ~ Virginia : 
In the Circuit Court of Halifax County, Aug. 5th, 194~ 
B. M. Spencer., Adm 'r of M. Houston Kirk, Dec 'd, plaintiff 
v. 
Walker Neal, defendant 
NOTICE OF MOTION FOR DAMAGES. 
THIS DAY came the parties again by their attorneys, 
thereupon came the jury, adjourned over on yesterday pur-
suant to their adjournment, to-wit: C. V. Brookes, F. C. 
Chaffin, L. 0. Crenshaw, Stephen II. ·Hubbard, M. G. Hardy,· 
W. S. Adkisson, Jr., H. L. Hardie, Arthur Tuck, R.R. Slate, 
B. L. Compton, R. T. Smith and C. W. Compton, who having 
fully heard the evidence of witnesses we1·e adjourned over 
until ten o 'cloek tomorrow morning· 
And at another. day, to-wit; At a Cil'cuit Court held and 
continued for the County of Halifax on Thursday, August 
-6th, 1942, the day 1st herein mentioned the following J udg-
ment. was entered, viz. : 
page 17 } Virginia: 
In the Circuit Court of Halifax County, August 6th, 1942. 
B. M. Spencer, Aclm'r of M. Houston Kirk, Deceased, plain-
tiff 
v. 
Walker Neal, defendant 
JUDG:MENT ON NOTICE OF MOTION. 
THLS DAY came again the parties by their attorneys; 
thereupon came the jury adjonrnecl over on yesterday/ur-
suant to their adjournment, to-wit: C. V. Brookes, . C. 
Chaffin, L. 0. Crenshaw, Stephen H. Hubbard, M. G. Hardy, 
W. S. Adkisson, Jr., H. L. Hardie, .A.r.thur Tuck, R.R. Slate, 
B. L. Compton, R. T. Smith and C. W. Compton, who having 
heard the argument of counsel retired to their room to con-
sult of a verdict and after some time came in Court antl 
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rendered the following· verdict, to-wit: '' vVe the Jury find 
for the plaintiff B. M. Spencer, Administrator of Houston 
Kirk, in the sum of $6,500.00 to be paid equally to the mother 
and father of the deceased,'' Chas. V. Brookes, Foreman .. 
Here the defendant bv counsel moved the Court to set aside 
the aforesaid verdict of the jury and grant him a new 
trial on the following grounds, viz. : ( 1) Because the verdict 
is contrary to the law and the evidence (2) Because the evi-
dence is not sufficient to support the said verdict, which mo-
tion was overruled by the Court, to which ruling of the 
Court the defendant by counsel excepted. It is therefore 
considered by the Conrt that the plaintiff recover from the 
defendant tlie sum of ($6,500.00) Sixty-Five Hundred Dol-
lars, the sum assessed by the jury in their afore-
page 18 ~ said verdict, with interest thereon from the 6tl1 
dny of August, 1942, until paid, together with his: 
costs by him about bis suit in this behalf expended, by this 
judgment of $6,500.00 is to be paid one-half to the father 
and the other one-half to the mother of the deceased as fixed 
by the jury. And on motion of the defendant by counsel, 
it is ordered that execution of this judgment be suspended 
for a period of (120) One hundred and twenty clays, in or-
der that the defendant may apply to the Supreme Court of 
Appeals of Virginia. for a writ of error and appeal from 
this judgment, if it be so advised, and upon the defendant 
executing a. bond in the penalty of ($100.00) One Hundred 
Dollars, with sec.urity approved by the Clerk and conditioned 
according· to lnw. 
page 19 ~ Virginia: 
In the Clerk's Offic.e of the Circuit Court of Halifax 
County, In Vacation, September 1st, 1942, at 9 :25 o'clock 
A. l\f., the following- order was received from the J nclge and 
recorded according to law, as follows, to-wit: 
B. M. Spencer, Administrator of aI1 and singular the Goods 
and chattels of l\L Houston Kirk, deceased, Plaintiff 
v. 
Walker Neal, Def enda.nt 
ORDER. 
It i~ ordered that in mnking· up the record in this case 
that the original exhibits filed with the evidence ta.ken in 
this cause or case, instead of being copied into the record, 
may be used in the hearing on appeal with the same effect 
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as in this Court, and the Clerk of this Court is hereby au.-
thorized and directed to certify said original exhibits as a 
part of the record, and deliver the same as a; part of said 
record for use in the Supreme Court of Appeals of Vir-
ginia, pursuant to the Statute laws of Virginia. Given un-
der my ha.nd this the 31st day of August, 1942. 
N. S. TURNBULL JR., 
J ud_ge of the Circuit Court of the 
County of Halifax. 
To E. C. Lacy, Clerk of the Circuit Court of Halifax County,; 
Enter the foregoing order in the Common Law Order 
Book and be Governed thereby in the preparation of the 
record in this case. 
N. S. TURNBULL Judge 
Truly Recorded Teste; 
E. C. LACY, Clerk. 
page 20 ~ Virginia: 
In the Circuit Court of Halifax County. 
B. l\L Spencer, Administrator of all and singular the g·oods 
and chattels of M. Houston Kirk, deceased, (Plaintiff) 
v. 
Walker Neal, (Defendant) 
Stenographic report of all of the testimony instructions 
a.nd other incidents of the trial therein before ,Judge N. S. 
Turnbull, Jr., with a jury, August 4, 5 & 6, 1942. 
Appearances: vV. E. Neblett of Lunenburg County, Vir-
ginia., and Oeo. E. Allen, of Richmond, Virginia, counsel for 
the plaintiff; 
W. l\foncurc Gravatt of Blackstone, Virginia~ and James 
S. Easley of Halifax, Virginia, counsel .for the defendant. 
pag·e 21 ~ Jury out: 
Mr. Gravatt: May it please Your Honor. "\Ve have agTeed 
upon a statement which will be introduced by the defendant 
in lieu of presenting Mr. Greg·ory as a witness, and pa.rt of 
that agreement is that should counsel for the plaintiff want 
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to take issue with a statement made by l\Ir. Gregory that 
they would have the same right and privilege as if he were 
here in person testifying. 
The Court: Is that correct, gentlemen T 
Mr. Allen : That is all rig·ht. 
Jury now in: 
B. M. SPENCER 
a witness introduced in behalf of the plaintiff, first being 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Neblett: 
Q. Mr. Spene.er, what is your age, residence and occupa-
tion? 
A. I am 56 years old, farming and merchant. 
Q. Where do you reside? 
A. Lunenburg County. 
Q. Are you the duly appointed administrator of M. Hou-
ston Kirk, deceased Y 
A. Yes, sir. 
page 22 ~ Q. "Where did you qualify as such administra-
tor? 
A. Lunenburg· Circuit Court. 
Q. Mr. Spencer, did you ever go to the scene of this acci-
dent, go to the scene where this accident occurred t 
A. Yes, sir. · 
Q. About when did you g~o there Y 
.A.. I imagine, Mr. Neblett, it must have been in the late 
winter. Q. About how long was it after the ac.cident had occurred, 
do you recall? 
A. I reckon it was two or three months--might have been 
longer than that. It was some little time after the accident. 
Q. Will you please state to the jury what you found there 
in connection with this accident Y 
A. I observed at the place of this accident the skid marks, 
long skid marks in the road, was the only thing visible there 
in connection with this accident that I could see. 
Q. At that time do you recall whether the vision of a 
driver for some distance--or how far from the intersection 
could one obsei've a car near the intersec.tion tbereY 
~- M. Spencer, Admr., -etc., v. Walker N-eal 
B. M. Spen.cer ... 
6'9 
... I!. You mean in coming from the direction towards Barnes 
.Junction? 
Q. Yes, sir. 
A. Yes, it! is a long ways, I would say six or seven hundred 
feet, maybe, or more. 
page 23 l Q. Which -side of the road were the skid marks 
'On 7 
A. I observed it that these skid mar.ks started pretty soon 
after coming up this little knoll like, and the skid marks . 
were on the right side of the road, or the right side of the 
.center line in the road, and they gTadually-
By Mr. Allen: 
Q. Rig·ht side going south? 
A. Yes, sir; going in the direction these cars were going, 
the way thev told me. And that this skid mark gradually 
pulled to the side off of the hard surf ace like, or to. the edge 
of the hard surface, and at the end of the skid mark where 
the cars were possibly stopped the skid mark was maybe 
2 feet further to the right than it w~s when it started. Of 
-course, those are just estimates of mine. 
By Mr. Neblett: (Continued) 
Q. Do you recall about how far these skid marks extended? 
A. I recall stepping it at that time, Mr. Neblett, and I 
didn't carry it in my mind, but I would say it is, oh, it was 
a long mark, possibly 130 or 140 or 150 feet long. 
Q. Did both rig;ht and left wheels on the car skid, too Y 
A. Seemed like tha.t way to me. 
Q. Did you know the intestate l\f. Houston Kirk! 
A. Yes, sir; I knew l1i m very well. 
Q. How long· had you known him Y ,
page 24} A. I have known the Kirk boy all of his life. 
He was born and raised rig:ht near me. I imagine 
he was about 21 years old. I have known him all his life. 
Q. Do you mean to say that you knew llim very well Y 
A. Oh,. yes, I knew him perfectly well; saw him every two 
or three times a week. He traded at my store. 
Q. Will you please state to the jury the physical type of 
this young man Y 
A. To me I have never heard of the boy being delicate in 
any way, and the boy constantly bragged to me on his 
. strength, .and he seemed to be a strong· boy. He had always 
told me he was the man of the family-when a hard job came 
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to the family he was. the one that did it. The boy was able--
able-bodied man. 
Q. Did you ever know him to be sick? 
.A.. You mean Houston Kirk 1 
Q. Yes. 
A. Never knew it or never heard of it until after the acci-
dent. 
Q. Did yon see him after this accident occurred¥ 
A. Yes. I saw him in possibly two or three days aftet 
the accident, the first time I saw him. 
Q. Did you notice any-
Mr. Gravatt: We object. 
The Court : On what ground f 
page 25 ~ Mr. Gravatt: That is a leading question. 
Mr. Neblett: I haven't finished mv question. 
The Court : Ask the question. · 
Q. Did you notice any change in his physical condition af-
ter the accident occurred f · 
Mr. Neblett: Do yon object to that¥ 
The Court: State wlm.t his physical condition was after 
the accident when you saw him. 
A. I sa.w Houston Kirk I would say maybe three days af-
ter the accident, and he told me that-
Mr. Gravatt: "\Ve object to what he told the witness. 
TI1e Court : Sustained. 
A. It appeared to me that his neck was migl1ty stiff, and 
that he was sore. 
Q. Do you know wl1ether or not Houston Kirk did any 
physical work after this accident occurred f 
A.. I don't think Houston Kirk-
Mr. Gravatt: We object to that unless you know. 
The Court: Sustained. 
Q. Just answer, if you know. 
A. None to mv knowled2·e. 
Q. Do you recall whethe~ or not Houston Kirk complained 
any after the accident1 
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B. M. Svencer. 
Mr. Gravatt: "\Ve object. 
Mr. Allen: I think that is a perf P-ctly adm~ssible ques-
tion. 
page 26 ~ The Court : I will let the witness answer the 
question, and the objection is overruled. I un-. 
derstand you save the point. 
Mr. Gravatt: Y cs. 
Mr. Allen: Don't tell wl1at he said, but tell whether he 
complained or not. 
A. He constantly -complained of his soreness and stiffness 
in his neck and his hack. Tlrn.t ,·vas constantly. 
Q. Do you recall, 1\Ir. Spencer, about when Houston Kirk 
completed his high school course·? 
A. I think Houston completed his hig·h school work, it was 
1940, I think. 
Q. Were you a. member of the School Board at that time, 
Mr. Spenccd 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Gravatt : . 
Q. Mr. Spencer, how many times did you see Houston Kirk 
from the time of the ac.cident up until the time of his death 7 
. A. Mr. Gravatt, I saw him a g-rent many times. He used 
to come to my store right often to get cigarettes, and thing.:; 
of that kind. 
Q. How far did he live from you 7 
page 27 ~ A. About three miles. 
Q. He came over there ~just as often after the 
accident as he did before? 
A. I didn't see much difference. 
Q. Ancl complained to you that his neck was sore! 
A. I heard him make those remarks. 
Q. Did you hear of his having a fainting spell prior to 
this accident 1 
A. Let me catch your question: yon mean did I hea.r of 
him having; a fainting· spell hef ore this accident 7 
Q. Yes, sir, in the month of August? 
A. No, sir. 
Q. 'l-l or king· in to hacco 1 
A. I didn't hear of that. 
Q. ·what did you hear about it? 
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A. I didn't hear any of that until after the accident was 
over and his death. 
Q. And you heard l1e bad had ~uch a fainting spell before 
the accident? 
A. I beard it after hi.s death, but not before. 
Q. You heard he had had tl1is fainting spell before the 
accident, didn't you Y 
A. I was told that they were stripping· tobacco after the 
aecident and that he fell over on the pile of tobacco· in the 
pack house, which was the first, I understood, 
page 28 ~ fainting spell he had after the accident. 
Q. Do you know this gentleman sitting right 
here, Mr. C. D. Cooper? 
A. Yes, sir. 
Q. Do you remember sending him a messag·e about the 
fact there was going to be a suit broug·ht by these people 
a.bout this accident¥ 
.l1.. Sending him a message. by who? 
Q. Do you remember sending the message? 
A. I don't recall that. 
Q. Do you remember talking to him? 
A. Oh, I have talked to Mr. Cooper several times. 
Q. Do you remember telling him to go to see Mr. Gregory 
and get information about this matter? 
A. Mr. Cooper came by my place--I think it was two or 
three times, and he asked me particularly about this young 
man and his spells, and I told him if those things were true 
that he could get the iuforma tion from Mr. Gregory who 
was a near neighbor, and also Mr. Chumney who was a near 
neighbor. . , 
Q. How did you happen to qualify as administrator ·in this 
case? 
A. I was aRked to qualify by Mr. Kirk. 
Q. Didn't you qualify against your will Y 
A. Well, I imagine anybody would do that. 
page 29 ~ Every one I ever qualified in was against my will. 
Q. Do you remember talking· to me at your i::;tore 
and talking- to Mr. Cooper along- last Mayl 
A. Yes~ sir. 
Q. Do you remember any statement that you made about 
this boy having; this fainting· spell when he was working in 
the tobacco before this accident-do you remember telling 
us anything about it that day? 
A. I don't rec.all tha.t I do. I think the only thing I said 
to you about it was as you were leaving there, asked you 
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when this trial was coming up. I don't recall asking you · 
anything about that at all. 
Q. I didn't ask you anything about it, did It 
A. No, sir, you did not-certainly did not. And I think 
the only thing I asJrnd you was when the trial was coming 
up.. . 
Q. I want to ask you if you remember another statement: 
Do you remember a sta.temeht in substance to this effect, 
that in your opinion it looked like an effort to get something 
for nothing·? 
A. Oh, I don't think so, Mr. Gravatt. 
Q. Didn't you make that statement to Mr. Cooper! 
A. I don't recall ever making any such statement as that 
to }fr. Cooper. 
Q. Whatever you said to me you said volun-
page · 30 ~ tarily; I .didn't ask you a question about the acci-
dent, did H 
A. You didn't mention it, Mr. Gravatt. 
Q. And when I got ready to leave then you began to talk 
about the case 7 
A. Only thing I asked you was when did you tbink this 
case was coming up. And I think that was the only thing 
you said, said you didn't know exactly but you expected it 
would come up possibly in August, or maybe in July. I 
was a little surprised you didn't ask me more about it; looked 
like vou didn't want to ask me much about it. 
Q . ., I was paying you a social call and waiting for you to 
talk to me, which you did very kindly. 
A. Certainly did, and I told you-you said that was the 
first trip you had ever ma.de to Fort Mitchell, and I saicl 
"Mr. Gravatt, I think you can clie happy now.'' 
Q. Yes, sir, I hope so. An.cl didn't you go a little further 
and say voluntarily to me : '' They will never get anything 
out of this case, even if they try it''? 
.A. Oh, Mr. Gravatt, I don't recall that. 
Q. You don't recall it? 
A. No, sir. 
Q. How many times a week during the interval between 
the accident and the death of this bov did he come over to 
Fort Mitchell? ., 
A. Between the accident ancl the death? 
page 31} Q. And his death, did he come over to Fort 
Mitchell? 
.A. Oh, Kirk usually came to the store from two to three 
times a week. 
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Q. And you had known him from a cl1ild f 
A. Yes. 
Q .. And the only complaint that you recall his making was 
that his neck was sore and his shoulders hurt him, and· back 
hurt I1im-he didn't make any other complaint to you Y 
.A. No, he made no further complaint to me. 
Q. He didn't complain to yo11 of being faint and weak, did 
he? · 
A. No. I don't. know that he ever suggested that. 
Q. He didn't tell you his heart was beating fast and he 
couldn't get alongf 
A. No, sir. 
Q. He didn't tell you his blood pressure was low and he 
was having trouble of that kind, did hei 
A. No, sir. 
Q. Auel he didn't tell you he had been down to Keysville 
to see Dr. R.eg-inald Bailey, clicl heT 
A. I don't recall that he told me that. 
Q. And nothing unusual passed between ~im and you dur-
ing· that 30 days except the little complaints of a soreness 
in his neck and soreness in his back? 
page 32 r A. I don't know how little it was, but that is 
wlmt he complained to me of. 
Q. That is all he said f 
A .. Yes; sir. 
RE-DIRECT EXAMINATION. 
By Mr. Neblett: 
Q. Mr. Gravatt asked you Irnd you ever heard of this boy 
having· any fainting spell prior to the time of this accident. 
And what was vour answer 1 
A. Prior to the accident? 
Q. Yes, sir. 
A. No, I1e didn't ask me that prior to tlie accident, I don't 
think. The only thing he did was nll after the aecident, be-
tween the accident and his death, that he l1ad the spell in 
the pack house when he fell o~rer on tl1e pile of tobacco. 
By Ivfr. Gravatt: 
· Q. You heard that after his death r 
A. After his de:1th I l1eard that. 
Q. Somebody else told you about that! 
A. (No answer) 
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By Mr. Neblett: (Continued) 
Q. Mr. Spencer, when Mr. Gravatt came hy your place of 
business there at Fort Mitchell with this gentle-
page 33 ~ man Mr. Cooper, had you at that time qualified 
as administrator of Houston Kirk's estate? 
A. I think so; I think I had. . 
Q. You had already, or had you instructed your counsel 
to bring suit in this court? 
A. No, sir. 
Witness stood aside. 
page 34 ~ HARDING WALKER 
a witness introduced in hehalf of the plaintiff, 
first being duly sworn,. testified as f ollo:ws: 
DIRECT EXAMINATION. 
By Mr. Neblett: 
Q. Your name is Hardin~; Walker? 
A. Yes, sir. 
Q. ·what is your ag·e? 
A. 21. , 
Q. Where do vou live f 
A. Lunenburg. 
Q. Were you with HouE?ton Kirk on the evening· of Sep-
tember 27th when an accident occurred near the intersection 
of Route 631 ·with Route 15? 
A. Yes, sir. 
Q. Where were you boys going? 
A. Down to a fellow's place, Anderson's. 
Q. Going down to where? 
A. Anderson's. 
Q. And what was your reason for going there t 
A. To see some !tir]s. 
Q. That is one of the girls you married! 
A. Yes, sir. 
Q. Do you recall about how fast Houston Kirk 
page 35 ~ was driving his car from Barnes Junction to the 
intersection of Route 631? 
A. About 40 or 45 miles an hour. 
Q. 45 miles an hour? . 
A. Yes, sir; 40 to 45 miles an l10ur. 
Q. ·what kind of car was he driving? 
A. '41 Plymouth coach. 
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Q. How often had you and Houston Kirk been up there to 
lVIr. Anderson's prior to this accident? 
A.. Near about every week-end. 
Q. Did you know that road very well there? 
A. Yes, sir. 
Q. When Houston Kirk approached this intersection, or 
the turn there to the right, just state to the jury exactly how 
he was driving his car, and what he did. Just talk so they 
can bear it. 
A. He was driving on up the road, and give bis road signal 
and was aiming to turn in when the car struck him. 
Q. ,vhat happened to the Neal car when it struc.k the Kirk 
cart 
A. It stopped. 
Q. What happened to the Kirk car Y 
A.. It ·rolled on down the road about seventy or eighty feet, 
I imagine. 
pag·e 36 ~ 
tionY 
Q. 70 or 80 feet "l 
A. Yes, sir. 
Q. Was that this side or beyond the intersec-
A. Bevond the intersection. 
Q. About how fast was Houston Kirk driving his car when 
he attempted to make this turn to the right? 
A. 10 or 15 miles an hour. 
Q. Had he started to make the turn before he was hit? 
A. No., sir. 
Q. What happened to you and Houston Kirk when the car 
struck vou from the rear Y 
A. It .. just knocked us 1·ight back\Vards. 
Q. Knocked you right backwards f 
A. Yes, sir. · 
Q. Did it do any damage to the seat in tl1e car? 
A. Broke the seat back. 
Q. Broke which Reat back? 
A. Broke the front seat. 
Bv the Court : 
··Q. On both sides or just one side Y 
A. On both sides. 
By Mr. Neblett: (Continued) . 
ci. \Vhen it broke that what became of you and KirkY 
A. vV e just went backwards with it. 
Q. Went backwards? 
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A. Yes, sir. 
page 37 ~ Q. About how far did Kirk go backwards? 
A. As far as the seat went. 
1'1 
ci. What kept the car in motion there for that sixty feet 
that you just spoke of; did Kirk have hold of the steering 
wheel in any way Y 
A. No, sir. 
Q. ·what stopped the Kirk car? 
A. He raised up and stopped it. 
Q. He raised up and stopped itt 
A. Yes, sir. 
'Q. Then after he stopped the car wba t did you boys do? 
A. Got out and looked at it. 
Q. Did what? 
A. Got out and looked at the car. 
Q. Who was driving the Neal car? 
A. Walker Neal. 
Q. Did you notice any skid marks that were made by the 
Neal cart 
A. Yes, sir. 
Q. Do you recall about how far they extended down that 
road? 
A. I ima!tlne 125 or 130 feet. 
Q. Was th.is <!ar that Kirk was driving in motion, or was 
it standing still at the time. it was struck by the "\V alker Neal 
car? 
page 38} 
A. In motion. 
Q .. And a,bout how fast was it moving·J 
A. 10 or 15 miles an hour. 
By the Court: 
·Q. What time -of nig·ht was it? 
A. Between seven and eig·bt o'clock. 
Q. Dark? 
A.. Had the lights on. 
Q. Had your lights on Y 
A. Yes, sir. 
By Mr. Neblett: ( Continued) 
Q. What was the condition of the highway at that time; 
was it wet or dry, or bow was it? 
A. Best I remember it was drv. 
Q. You lmow whether or not Kirk's lights were working 1 
A.· They were on. 
Q. Did they remain on after the accident? 
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A. Yes, sir. 
Q. Do you reeall whether his stop light was on after the 
accident, rear light Y 
A. The left one was, I know. I am not sure about the 
right one. 
Q. Just prior to the collision what did you hear; did you 
hear· any noise or anytbingT 
A. Yes, sir. Just before it stn1ck we hea.rd some noise. 
Q. What was it 7 
page 39 ~ A. His wht1els skidding o~ the hard surf ace. 
Q. What, . 
A. "\V.heels skidding on the- hard surface. 
Q. Can you tell the jury there about how fast the Neal car 
was being driven? 
A. I don't know anything about that. 
Q. How fast would yon say it was being driven! 
Mr. Easlev: He has said he didn't know; 
Mr. Gravatt: Let him guess if he wants to make a guess. 
A. Jnst anybody's guess is as good as mine, but I think 
he was running about 60 or 70 miles an hour. 
Q. Sixty or seventy miles an hour. About this time was 
there any car meeting- you or the Neal car that was going 
either north or south on that roadf 
A. No, sir. 
Q. Were there any other cars along there at this point 
at the time this accident occurred, or very shortly before Y 
A. Before it occurred f 
Bv the Court: 




page 40 }- By Mr. Easley: 
Q. How far is your home from the place where 
this accident occurred? 
A. Around 15 miles. 
Q. You and Kirk had been good friends for a long· time °l 
A. Yes, sir. 
Q. You traveled that road practically every week-end, did 
you¥ 
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A. Yes, sir. 
Q. Each of you going to see a girl down at the Anderson 
place? 
A. I was going to see one at the .Ander8on place, and he 
was going to see one about a . quarter of a mile from there. 
Q. What time was it when you all left home that after-
noon! 
A. It was around 6 :30. 
Q. Did you stop anywhere on the road 1 
A. Stopped at Chase City. 
Q. How long did you stop there? 
, A. Long enough to go in a store and buy a hat, pair of 
pants and a pair of shoes. 
Q. You came in from Chase City and made the turn there 
at Barnes Junction? 
A. That is right. 
Q. When was the first time you saw the Neal car? 
A. I never sa.w the car until I got out. 
page 41 ~ Q. You never saw the car; didn't even know it 
was a car coming· bel1incl you? 
A. No, sir. I never noticed the car. 
Q. I want you to tell the jury why you said the Neal car 
was· going- 60 miles an hour when yon never saw it? 
A. From the wav the wheels skidded on the road. 
Q. So you mean" to tell this jury that you are here on 
your oath as a witness and are willing to make the state-
ment to them that because you saw some skid marks on the 
road it was going 60 miles an hour, is that what you want 
to tell them 1 
A. (Pause) Yes, sir. 
Q . .So that is how accurate you are about the truth: you 
saw some skid marks on the road and you are willing to 
swear on your oath that car was going 60 or 70 miles an 
houri · 
A. I would think so. 
Q. You never looked back to see if any car was coming T 
A. I wasn't driving; I never looked. 
Q. Did you see Kirk look back? 
A. He had a mirror in the front; I imagine he looked 
th roug·h that. 
Q. He didn't say anything to you about a car coming be-
hind him, 
A. No, sir. 
0. What kind of road signal did he give? 
page 42- ~ A. Right-hand turn. 
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Q. What kind of signal did he give Y 
A. Like that (Indicating with arm). 
Q. He held his hand out¥ 
A. That is right. 
Q. Isn't it a fact that the window on the side next to Kirk 
was up when the car stopped Y 
A. ·what wast 
Q. Wasn't the window on his side of that car up when that 
car stopped f 
A. No, sir. . 
Q. Who wa.s the first person to get out of your car after 
this collision 7 
A. First person 1 
Q. Yes. 
A. Was those bovs in the other car. 
Q. Which one of· them 1 
A. They came on down together. 
Q. Are you sure of that? 
A. Yes, sir. 
Q. Did they introduce themselves f 
A. Not at that time. 
Q. What did they say V 
A. Come on down and asked was anybody hurt, and we 
told them no. He said he had insurance on his car and 
said ''You got insurance on yours?'' .And Kirk told him 
he did. 
page 43 ~ Q. Wasn't Edgar Hedley the first one who got 
to your carY 
A. No, sir. 
Q. Huh! 
A. No, sir. 
Q. Are you sure of that? 
A. I am sure of it. 
Q. Which one was the first one to get. there f 
A. Came on down together. 
Q. Came on clown together¥ 
A. Yes, sir. 
Q. "\Vhere was Kirk when they came down f 
A. vV e was at the ca1·. 
Q. At the car or in the carf 
A. At the car. 
Q. You had gotten out? 
A. Yes, sir. 
Q. And Kirk had gotten out of the car when these boys 
came up! 
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A. Yes, sir.. 
Q. You sure of thaU 
.A. Yes, sir. 
Q. Where were you 1 
A. I was out. 
Q. Which side did you g·et out off 
A. On the right .. 
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page 44 ~ Q. On the right-hand side and came around the 
car? 
.A. Yes, sir. 
Q. Then all four of you met up there together and asked 
wns anybody hurt Y · 
A. Yes, sir. 
Q. And you all said ''no''? 
A. vVe (pause) told them (pause)-
Q. Go ahead and tell it. Tell what you said. Did you say 
you were hurt or were not hurt t 
A. We told them we weren't hurt. 
Q. Why didn't you tell iU 
A. Nobody was hurt bad. 
Q. Didn't you tell them nobody was hurt Y 
A. (Pause) 
Q. Just go on and say whether you said it or not. Didn't 
you say you weren't hurt Y 
A. (Long pause) 
Q. How long is it going to take you to decide that! 
The Court: Answer the question. 
A. T.old them nobody was hurt. 
Q. vVhy didn't you say that in the beginning! You told 
them nobody wus hurt. Then who went to call the officer! 
A. Not anvone as I know of. 
Q. Didn't ·walker Neal go down and get Mr. Matthews to 
come up there Y 
pag:e 45 ~ A. He said when he left he was going to let his 
f a.ther lmow. 
Q. Going to let bis father knowt 
A. And the state police came before he came back. 
Q. The state police did come, Mr. Matthews? 
A. I don't know what his name was. 
Q. He came up there and talked to you all, didn't he? 
.A. Yes, sir. · · 
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A. (Pause) We told him wasn't anybody hurt. 
Q. And didn't he ask you whether ·you wanted to have any 
kind of hearing about the case, and you said ''no", isn't that 
true? 
A. I don't remember that. 
Q. Do you deny it? 
A. (Pause) I don't remember that. 
Q. When did yon look ·at the speedometer of your carf 
A.' Coming up that hill. 
Q. Just before the accident? 
A. I reckon just a minute or so before the accident. 
Q. A minute or so before the accident. "What speed was 
it making·? 
A. 10 or 15 miles . an hour. 
Q. 10 or 15 miles an hour. Had l1e given a signal then, 
or was tl1at before he gave the signalf 
page 46 ~ A. That was after-it was as he was giving the 
signal. 
Q. As he was giving the signal you looked at the speedome-
ter and he was going 15 miles an hour. Where was it the 
car was going 45 miles an hour? 
A .. Beyond, coming from Barnes Junction up there to 
_about 150 yards from the turn, the car slowed down. 
Q. So then he was driving 45 miles an hour until he got 
close to the road he was going to turn off in, is that right Y 
A. About 150 yards. 
Q. And then when he gave the si~nal he was only going 
10 or 15 miles an hour Y 
A. (Pause) That is right. 
Q. Are you snre of that, now: he had been driving 45 miles 
an hour from Barnes ,Junction down toward this road, and 
then he slowed down, and when· he g·ave the signal he was 
making 10 or 15 miles an l10ur, is that right 6l 
A. That is right. 
Q. You sure of that? 
A. Sa.id he slowed down 150 yards, slowing down all the 
time. 
Q. And when he gave the signal he was only going 10 or 
15 miles an hour f 
A. That is Tight. 
Q. And that is correcU 
A. That is rig·ht. 
page 47 ~ Q. You said that wl1en tliese cars struck, the 
back of the front seat went down. What do you 
mean by that? 
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A. Broke backwards. 
Q. Broke backwards. How far back did it go? 
A. Near about down. 
Q. You were still in the seat, weren't you; you just went 
back with the back 1 
A. Went back with the back. 
Q. And then you got up and straig·htened yourself up, is 
that right? 
A. That is right. . 
Q. So you never went headforemost, head-over-heels·; you 
just simply went back with the back, and that is all you 
did? 
A. vVent backwards. 
Q. The back gave way and you went back with it as the 
back g-ave way-that is what you meant, wasn't iU I said, 
the back of the front seat ~ave way and went back this way, 
tilted back, and you went back with it¥ 
A. Just like I was sitting back in the seat and went back-
wards like that (Indicating with chair leaning back). 
Q. The same thing happened to Kirk, of course, didn't it? 
A. Yes, sir. 
Q. The back of the front seat gave way and tilted back, 
and both vou all went back with it? 
page 48 ~ A. BroJie and ,vent back, broke backwards. 
Q. You nll just leaned lJack with it as far as 
the seat went f 
A. Yes, sir. 
Bv the Court: 
.. Q. Did you drive the car away from there thnt nightt 
A. He had it pulled over to Buster ~Tones' and put a bulb 
on it and hooked it up to the gasoline and drove it home. 
By Mr. Easley: (Continued) 
Q. You know where the Kirk car was fixed? 
A. No. 
By the Court: 
Q. Do you know who fixed the car after the accident f 
A. We fixed that small tl1ing up there at Buster Jones' 
and drove it home. 
Q. But did he afterwards carry it to a garage and have it 
:fixed? 
A. No, sir; I don't know. 
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RE-DIRECT EXAMINATION. 
By Mr. Neblett: 
Q. Harding, this front seat, did it tilt backwards, or-
Mr. Gravatt: We object to counsel leading the witnes~. 
Q. Was it broken clean off? Just state bow the front 
seat fell over into the back of the car? 
A. It just broke right backwards. 
page 49 ~ Q. Broke right backwards? 
. .A... 'Y'"es, sir. . . 
Q. How far was Kirk knocked backwards; was it on the 
back seat or where 1 
.A... It was just broke right back and he went as far as the 
seat went. 
By the Court : 
Q. How far did the seat go back Y 
.A... What you say Y 
Q. How far did the seat go back; did it hit the floor of 
the car in the back, or what? 
A .. No, sir; not that far. 
Q. Tilt the chair about as far back as the seat went. 
A.. ("Witness tilts chair to indicate position) 
The Court: Do you see that, gentlemen! 
Mr. Easley: That is about an angle of 45 degrees. 
The Court: Put it as that, approximately 45 degrees. 
By Mr. Neblett: (Continued) 
Q. Where was Kirk in the car after the accident was over 1 
.A... Sir Y 1 • , : Q. I sa.id, where was Kirk in the car after the accident was 
over? 
.A... After he stopped tbe car? 
Q. I understood you to say when the Kirk car was struck 
it broke the seat, the front seat off and you and 
page 50 ~ Kirk fell back. Where was Kirk, where did he 
fall in the car? 
A.. Right back with the seat. 
Q. Right back with the seat¥ 
A. Yes, sir. 
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By the Court: 
Q. Then· as I understand you, he went back and then raised 
up and stopped the car, is that correct? . 
A. Yes, sir. When it stopped he raised up and stopped 
the car. 
By Mr. Neblett: (Continued) 
Q. Just how did Kirk stop the car 7 
A. Just raised up and stopped it. 
Q. He raised up ancl stopped it Y 
A. Yes, sir. 
By the Court: 
Q. When he raised up ·and stopped it did he put his foot 
on the brake or did he catch the emergency brake, do you 
knowT 
Mr. Gravatt: If Your Honor, please. I think that is a 
leading question. 
The Court: .A.11 right, sir; take an exception to the ques-
tion. It is in the record. Go ahead. Take an exception if 
you want to. 
Q. Did he stop the car by putting his foot on the brake, 
or by pulling· up the emergency brake Y · 
page 51 } A.. The emergency brake. 
The Court: Take an exception if you want to, Mr. 
Gravatt, to the question. 
Mr. Gravatt: A.11 right, sir, we except. 
Bv Mr. Neblett : (Continued) 
"'Q. Did you feel any of the effects of the accident the next 
morning or a few days later? 
A. No more than just my neck was a little sore. 
Q. Your nook Y 
A. Yes, sir. 
RE-CR.OSS EXAMINATION. 
Bv Mr. Easlev: 
"'Q. How tali are you T 
A. 5 foot 6 inches. 
Q. How much do you weigh f 
A. 142. 
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Q.. Do you live on a farm Y 
A. Yes, sir. 
Q. Near the Kirk farmf 
A. About 2 miles. 
Q. Are you engaged in farming yourselff 
A. Yes, sir. 
Q. You continued your farming work, did you Y 
A. Yes, sir. 
page 52 ~ · Q. After this accident you werit on working om 
the farm? 
A. At that time I wasn't working on the farm. 
Q. What were you doing then Y 
A. Working around driving a truck for a fell ow up there 
at the saw milL 
Q. Who? 
A. Robertson. 
Q. Robertson Y 
A. Yes, sir. 
Q. At the saw mill where¥ 
A. Near Kevsville. 
Q. You continued to drive the trnckY 
A. I didn't drive the trnck any more after that. I drove 
it up until then. I drove it up until then, but didn't drive 
the truck any more after that. 
Q. vVha t did you do after tha.t 6l 
A'. Nothing for a while; just stayed around home. 
Q. When did you start f arming1 Had you given up your 
job driving the truck? 
A. Yes, sir. I gave that up, didn't drive any more. 
Q. When did you give it upf 
A. That .Saturday evening· when the wreck took place that 
night. 
Q. You gave it up that evening? 
A. Yes, sir. 
page 53 ~ Q. You l1ad given it np before you had this 
wreck? 
A. Yes, sir. 
By the Court~ 
Q. And you quit that night? 
A. Didn't drive it any more. 
Q. You quit that day before the accident¥ 
...A. Yes, sir. 
·witness stood aside. 
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State Trooper, a witness introduced in behalf of 
the plaintiff, :first being duly sworn, testified as follows : 
DIRECT EXA1\.fINATI0N. 
By Mr. Allen: 
Q. What official position do· you hold with the .State? 
A. Trooper, State Police Force. 
Q. How long have you been on the State Police Force Y 
A. Six years. 
Q. In September of 1941 what territory were you cover-
~gJ . . . 
A. Working Halifax district. . · 
Q. What counties does that district include! 
A. It included Halifax, part of Charlotte and part of 
Mecklenburg. 
Q. Were you called to investigate a collision · which 
took place on the 27th day of .September, 1941, about 6 :30 
or 7 ·:00 that evening near the intersection of Route 15 and 
Route 631 µivolving the cars. of Walker Neal and H~uston 
!Kirk! . · 
A. Yes, sir. 
Q. What time did you get there f . 
A. I couldn't tell you exactly. It was about 30 minutes, 
I woulcl judge, after th~ aceident happened. I was working 
· . another accident at the time in the· village of 
pag.~ 55 ~ Wyllie~burg wheJ?. I was n.otified of that. It was 
· · possibly ~O minutes after I was notifie~ before I 
arrived there. · 
Q·~ · What' i~ the type of highway .. where this ac~ident hap-
pened! . 
A. It is what is known as tar and gravel road, sir. 
Q. How wide is the hard surface part of Route 15, the 
route on which thos~ two cars were traveling· when they came 
together! · 
· · A. 18 . feet. 
Q. How far is that road straip:ht at that polnt Y 
A. It is practically a straight road t~ere, what you call 
a little knoll back from this intersection of approximately 
around :five hundred feet, ·sir. · · · · · · 
Q. North of the ·intersection? · 
A. Yes, sir. 
Q. A car approaching the intersection in the direction in 
which these two cars were traveling, how far could one see 
from the intersection back north! • 
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A. Approximately 500 feet. 
Q. 'When a person got within 500 feet of the intersection 
traveling· in the direction in which the Neal car was travel-
ing could he see down to the intersection Y 
A. You could see on beyond the intersection; yes, sir. 
That intersection is kind of what you call a secondary road, 
and it comes back north to some extent--in other words, it 
leads back north in a little ways. 
page 56 ~ Q. Suppose a car were going south as the Kirk 
car was, and was nearing that intersection, and 
another car was approaching from the rear. How close to 
the intersection would that other car have to get before it 
could see the car that was near the intersection f 
A. I don't quite get you there. 
Q. Let's suppose that there was a car traveling along as 
the Kirk car was going south near the intersection but hadn't 
quite g·otten to the intersection; then let us suppose that 
another car was overtaking the Kirk car. How close would 
the other car have to get to the Kirk car before it could see it 
plainlyf 
A. You mean before it could see the intersection? 
Q. See the car near the intersection? ' 
A. You could see the car after yon topped that little knoll 
back there which is approximately the distance of at least 
500 feet. 
Q. Is the road straight from that little knoll to the inter-
section? 
A. ·Practically straight; yes, sir.. It might be just a little 
curve to the right, but not enoug;h to not.ice it, sir. 
Q. Does 631 lead off from 15 straight, that is at right 
angles, or in an oblique manner! 
· A. No, sir; it doe.'3n 't lead· off straight. It 
page 57 ~ comes back north. 
Q. To the right as you approach that intersec-
tion one traveling- in the direction in which these cars were 
traveling, are there any bushes or anything there to ob-
struct one's view? '" 
Mr. Gravatt: View of whaU 
Mr. Allen: View of the intersecting road. 
The Court: At the time of the· accident. 
Q. At the time of the aceident_ 
A. I would say that you could have seen that intersection 
at right good distance. 
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Q. Now after you arrived at . the scene of the accident did 
you make any observations with reference to marks on the 
highway, and if so what did you find 1 
A. I found some black marks which were made by the tires 
of the car, which was about three feet to the right of the 
white line. 
Q. ·what was the type of white line that was there Y 
A. That is a solid line and a broken line. It would be a 
broken line on your right going down; and a solid line on 
your left. 
Q. That indicated that the person overtaking Kirk could 
have passed thereY 
A. The car going south could pass, yes; sir. The oar 
coming north _would not be allowed to, according to the mark 
there. 
pag·e 58 t Q. How iong were those skid marks Y 
A. I didn't measure them exactly with a tape 
line, but I stepped them to be about 114 feet.. 
Q. How many marks were there 7 
A~ 2 marks, 
Q. On which side of th~ road were they f -
A. Right-hand side headed south. 
Q. Had the cars been moved when you got there Y 
A. They stated that they .had not. 
Q. Did you see the cars that evening? 
A. That night; yes, sir. 
Q. You didT 
A. Yes, sir. 
Q. What damage was done to the Kirk car? . 
A. The front oar wast had the rear end dented in. And 
the back car had the front end of it knocked in. 
Q. Did you look inside of the Kirk car 1 
A. Did not. 
Q. Do you have in your possession a statement put out 
by the Motor Vehicles Department, State Police, Common-
wealth of Virginia, in sa:f'ety Y Have yoti seen those Y 
A. Yes, sir. 
Q. You say you have had about six years experience at 
this workY 
A. Entering in my seventh year for working for the State. 
Q. You. are familiar with the distances in which 
page 59 ~ cars can be stopped on a hard surface road as 
this was with good braking power Y · 
A. We have that chart. There are so ma.ny of them it is 
hard to keep them in mifid. 
90 : ... S.npreme Court of Appeals of Virginia 
. ) . 
J, 117. Mattliews. 
Q.· Look at your chart there and tell me if a oar is going 
60 milea, an hour on a road as this one was, within what dis-
tance it eould be stopped by the application of brakes as-
suming the bralres are in good condition Y 
A. That is to include the reaction time and allf 
Q. Including the reaction time,. too Y 
A: 226 feet .. 
Q. How manyf 
A. 226 feet and four tenths .. 
Q. If it is g~ing 55 miles· an hour, likewise allowing for 
reaction. time,. four wheel brakes in good condition, within 
what distance could it be stopped t 
A. 195 feet and two tenths .. 
Q. 50 miles an 116nr .. 
A. 166.4. 
Q. 45 miles an hour r 
A. 139.7. 
Q. 40 miles an hour f 
A. 115.3. . 
Q. Now, let's assume that a c;ar is going sixty 
page 60 ~ miles an· hour, how much ground does it co~r· ·per 
sec.ondt · 
.A. 88. . 
Q·. 88 reetr 
A .. Yes, sir .. 
Q. And 50 mires an hourf 
.a.. 73.4. 
Q. 55· miles an hour? 
A. 80.7. 
Q. If it iS' going 45· miles an hour how many feet· does it 
eover a seconcn 
A .. 66. 
Q. And 40 miieS' an nourf , .. , 
A .. 58.7.. · ... i 
CROSS' EXAMINATION .. 
By Mr. Easley: · . , · 
Q. Mr. Matthews, isn't the average reaetion time· about a 
half second f 
A. I don't Tecall that. There is so mucb of that it is hard 
to keep up with. It varies in different people. 
· Q. When yon aITived at the scene of the accident who did 
you· see there f · 
A. The parties that were in it.. They ,vere all there with 
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the exception of Mr. Walker Neal, who arrived later. He 
had gone to call me, and then went on home to 
page 61 ~ get his father. And later on he arrived. 
Q. So you. saw Houston Kirk and Harding 
Walker and Edgar Hedley? 
A. Yes, sir. 
Q. Did you talk with them about the accident Y 
A. Yes, sir; I asked them if any of them were hurt, and 
they said appare~tly they were not. Asked them where the 
other driver was, and they said he had gone to call me and 
get his fa~ther. · 
Q. Did you ask them anything about a hearing, if any of 
them wanted a hearing! 
A. I told them I would see them later if they couldn't get 
together on this, and we would have what is known as a 
criminal hearing and ·would summons both for that hearing. 
Q. You didn't see anything on the gT01md there that in-
dicated that it had been any excessive speed, did you Y 
A. The only thing on there were the marks on the road, . 
and statements I had from each one as to about the approxi-
mate speed they were traveling. 
Q. What were those stat~ments 1 
Mr . .Allen: May it please, Your Honor. I object to any 
statements made to this witness by the defendant. That is 
mere hearsay and a self-serving declaration. If they want 
to ask for any statements made by young Kirk they are en-
titled to that. 
page 62 ~ Mr. Gravatt: Isn't that a part of the res 
gestae? 
The <?ourt: It is mighty c~ose. I am going to let it in. 
A. Mr. Walker Neal stated that he was driving approxi-
mately 50 miles per hour, and Mr. Kirk stated that he was 
driving approximately down the road at approximately 40 
miles. · 
Q. Did anyone present question those statements then 
when they were made to you Y 
A. No. 
Q. Did Harding Walker question the statement made by 
Walker Neal Y 
A. No. sir. 
Q. How long were you where at the scene, Mr. Matthews! 
A. I was there twice. I was there first and stepped the 
thing and took the measurements and wrote them down. Mr. 
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Neal hadnst arrived. And at this time I had just finished 
one accident, and had a call to aJ1other, so I was right busy 
moving· from one place to another. I wasn't there so very 
lonsr at that time. And I went back and talked to Mr. Neal 
later on. 
Q. Had you seen these cars before the accident occurred, 
Mr. Matthews T 
A. To state positively I couldn't state that I had, but I 
have a recollection of both these cars passing· while I was 
. investigating this accident in the village of Wyl-
page 63 ~ liesburg. But to state positively, I couldn't, that 
these were the two cars. But I saw two cars go-
ing down and they appea\·ncl to be the same cars. I can't 
state positively. 
Q. Are there any other facts that you know about it, Mr. 
Matthews? · 
A. No, sir; I don't think so. 
Q. You did make a sketch I believe showing the location 
and extent of those skid marks, didn't you t 
A. A rough one, yes. 
Q. I would like to ask yon if you would object to filing 
that with the record as to the location and extent of the 
skid marks and location of the two cars Y 
A .. I have no objection except I would like to keep that for 
my own, just merely of something,· to go by without having 
to refer to mv notes. As far as I am concerned I have no· 
objection to it. 
Q. It could be used in the trial, and then returned to you 
after the trial. 
A. All rig·ht, sir. 
Note: This paper writing is now marked and filed as 
Defendant Exhibit No. 1. 
Q. I understood from your statement that this side road 
that leads off from the main · road came back-that is it 
clidn 't go at right angles to the bard surface road, but came 
back at a sharper ang-le7 
pa.ge 64 r A. That is rig-ht, sir. The road would be going 
down like this (Indicating·); this would be num-
ber 15, and the other road comes back and would be some-· 
thing like this (Indicating on desk with a pencil). 
Q. And the sharp angle was on the side from which this 
boy was approaching-1 
A. Yes; sir. The distance at the mouth of that is approxi-
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mately 60 feet, and this little side road is about 13 feet,-
that is after it g·oes away from the mouth of the road. 
Q. After you get from the entrance of it f 
A. Yes, sir. 
Q. I will ask you on account of the angle of that road a 
person approaching that intersection g·oing at a speed of 
from 40 miles an hour up whether he could make tha.t turn 
without slowing down in his speed 7 
A. You mean could he make a right turn at 40 miles per 
hour into thl s road? 
Q. Back into this road? 
A. No, sir; I would say that you could not. · 
RE-DIRECT EXAMINATION. 
By Mr. A.lien: 
Q. Mr. Matthews, did young Kirk make any statement to 
you as to the speed he was traveling just as he 
page 65 } approached the curve preparatory_ to making the 
turn into the intersection? · 
A. He did not. The statement he made was· he was mak-
ing 40 miles when he wa.s down the road before he got to the 
intersection. He didn't make any statement how fast he 
was going 
I 
when making the turn. . 
Q. With reference to the sketch which you have filed as 
Defendant Exhibit No. 1, the distances yon have indicated 
there are not by actual measurem~nt, are they f 
A. No, sir. Those marks were stepped. It is not accurate 
by tape, no, sir. The width of the road is taped. 
Q. I notiee on. this exhibit you have indicated a '41 Dodge 
car. That was the Kirk car, wasn't it? 
The Court: The Kirk car was a Plymouth. 
Q. You have it indicated there as ·a '41 Dodge car. 
A. Probablv I have gotten that mixed. 
Q .. Any way I want to know what car that is, or what ear 
you intended it to indicate? · 
· A. That is the front car there, which belonged to Mr. Kirk. 
This should be here. Now that is right, sir. 
Q. In other words, where you now have '41 Plymouth 
coach, that should be where the '41 Dodge coach wast 
A. That is right. 
Q. And the '41 Dodge coach should be where the '41 Ply-
mouth coach is! 
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page 66 f A .. That is right. 
Mr. Allen: Suppose we let him make the correction on 
the exhibit so there will not be any confusion a.bout it. ' 
A,, I have that in writmg on my book. 
The Court: Any objection! 
Mr. Gravatt: No, sir. 
Note: Witness makes correction as to the makes of the 
car~, the correction being. made on Defendant Exhibit No. 1. 
Q. Now you have an arrow and the- figures 123 feet point-
ing toward the Plymouth T 
.A. That is the approximate distance that the, Plymouth 
was from the Dodge. 
Q. Well, the Dodge, which was the Neal ear, did that ap-
parently stop at the end of the skid marks Y 
A. Yes, sir. 
Witness stood aside. 
Note : Recess is nqw had for lunch. 
page 67. } HOUSTON LEE· KIRK 
a witness introduced in behalf of the plaintiff', 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Allen: 
Q. Will you state your name 6l 
A. Houston Lee Kirk. 
Q. How old are you Y 
A. 62, soon will be, the 18th of next month. 
Q. What relation were you to M. Houston Kirk who lost 
his life last fall f 
A. I am his father. 
Q. How old was the boy f 
A. 21 years old and some few months .. 
Q. At the time of the ac.cidentf 
A. Yes, sir. 
Q. Where were you when this ac.cident occurred f 
A. I was in town-Southern Ontario, Canada. . ·L 
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Q. How soon did you get back home after the accident Y 
A. The accident wa.s on Saturday, and I was home the 
following Tuesday afternoon about· ,four P. M. . 
Q. Where had this boy lived during· the. whole of his life7 
A. In my home. . . . 
page 68 ~ Q. ,Vhat was the pl1ysical build of the boy, his 
size and weight prior to the. accident! 
A. Well, he was well built, ratber .. .tall, strong, healthy, 
weighed about 150 to 160 pounds-varied- some in the chang·e 
of weathe.r and working. . . . - ... 
Q. What had been his . state of l1ealth th1·0Jigh the. years 
up-to the date of the ac~i~enU:- ·:; .. -· , . ·-
A. :B~n ver.y good--ve'ryr gb'od~ ' ·r •• ~ I .• I 
Q. Had he had any sickness or illness at all Y 
A. No, sir. 
Q. What type of work l1ad he done for the past several 
years next before the accident f 
A. General farm work, if you will accept that answer. 
Q. Most anything on the farm Y 
A. Anything that came to hand. 
Q. Did he plow? 
A. Yes, sir. 
Q. Grub! 
A. Yes, sir. 
Q. Dig ditches T 
A. Yes, sir. 
Q. Build hillside ditches Y 
A. Yes, sir. 
Q. Plant tobacco? 
: . . "·' 
; '. 
A. Yes, sir. 
page 69} Q. Worked in tobaceo7 
A. Yes, sir. 
Q. Worm and sucker tobacco Y 
A. Yes, sir. 
Q. Milk cows Y 
. A. Yes, sir. 
Q. Maul rails Y 
A. Yes, sir:.. · ' .. ·r. 
Qi. Gut wooa ¥ 
·· A, Yesi 'sire( ;_. . '·~ · r ·: · · ., 
Q. Cut wheat 7 
A. Yes, sir. 
Q. Handle fertilizer Y 
); 
·-1.. ~ ,., .... 1 
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A. Yes, sir. 
Q. Could he handle a 200-pound bag of fertilizer Y 
A. I have seen him take one under each arm and walk 
away with them. 
Q. Ever have any complaints of auy illness or sickness of 
any kind during years before the accident Y 
A. Nothing more than just an ordinary little winter cold; 
nothing any serious nature._ . . . _ . . .. · ,; 
. Q. What hours did he work on the farm Y 
A. Well, I kind of hate to answer that question, but , we 
work from day until dark when necessary. Usually put in 
a ten to .12-hour day when necessary, and when 
page 70 ~ not necessary didn't put in such long. hours.. . . 
. Q. In your busy time, crop-saving time, crop 
planting time, what were.your hours? ·- .. ~ 
A. I w;ould say .around 12 .ho~us.. ., .· . 
Q. He would work, all day longY 
A. Yes, .sir.- . 
Q. When did he finish high school Y 
A. 1940. 
Q. After he :finished high school did he work on the farm 
up until the accident j 
A. He did. 
Q. How did he stand the farm work, the heavy tfarm worfo 
and long hours f , : 
.A.. Extremely good. 
Q. Did he get any more tired than any other ~oysl 
A. No, sir. · 
, Q. How many sons .have you f 
A. I have had 7. . . . 
Q. How many were living there at home with him and · 
working· with him for the past-·s·everal years before the acci-
dent¥ 
- A. If you fake a period of several' years, it· was four of 
them. But for about six years only· been three. · · · 
: Q. How did his ability to stand hard farm work compare 
with the others Y · · · · 
A. It was superior to the others. . 
page 71 ~ Q. ·Now you say -he· was involved in an aooident· 
· -on the 27th day of September, 1941, which was a 
Sunday, I believei · ·-
A. Sa turdav afternoon. 1' • 
Q. And yoti came home the folldwing Tuesday! ,i 
A. ·Yes, sir.· 
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Q. Did you notice--any difference in him when you got home 
from the way h~ had·. appea.red before the accident? 
A. I certainly clJ.d ;~~s, sir. 
Q. What was tha f cliff ere.nce t . 
A. Well, he was trembling· as he would try to walk, and he 
was pale, haggard looking, dark circles under his eyes, and 
he couldn't walk steady. . 
Q. What was the difference, if· any, in his ability to stand 
hard work after· the· accident ·:and before? 
A. He had no resi~tance to hard; work at all, c.ouldn 't stand 
any work, except just some light work like· tying a little 
tobacco, sitting down, or so~ething of that __ nature. But as 
for doing any hard work lie reallv c.ouldn 't do it. · He used 
to milk the cows. • 
Q. He didn't milk the cows after the· accident? . 
· A. No, sir. · · 
·; Q. Did he stop work completely after the _accident, or just 
certain types of' work? · 
A.. He stopped work except to tie a little t~bacco. That 
was after I came home. And, I' was home on the 
pa~e 72 ~ f ollow~n~ Tuesda~ after . this happened on Sa.tur-
. day mgnt. He didn't do any work except tie a 
little tobacco up until the last week of his life-he didn't do 
any work whatever. · · · 
Q. Why was it" that he stopped work, or ha.d tcr stop work f 
A. Well, he was not able to work, and he stopped work on 
the advice of the doctor. 
Q. What docfor 7 · . 
A. Dr. R,eginald Bailey. ' 
Q. What complaint if any did he·make? 
A. He said he was tired and compressed in his neck and 
shoulders and felt numb, and just didn't feel like moving. 
Looked like he didn't have anv energ-v. 
Q. Do you 'Jmow whether Or not any .. pa.rt of bls body Wa:i 
bruised, and if so what? 
A. Yes, sir. 
Q. Describe to the jury then the bruising? · · · 
A. ·Well~ he was -bruised from about there, a.bout there up 
to his shoulders there-:--oh, he was purple like (Indicating· 
on boay). . . . . . 
Q. On liis back, you · me~n? 
' A..· Yes, sir; back and shoulders. And he complained ·he 
couldn-'t ·use his shoulders very well, they hurt, were sore. 
Q. Can you state whether or not he lost weight after the 
accident, and if so how much f . . . . . . ' 
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· A.. He did. He lost weight considerably,· ··al-
page 73 } most a pound per day. In the 29 davs of his life 
he lost 20 pounds. Now that is as accurate as I 
can get it. 
Q. Had he commenced to lose weight before the accidentt 
A. No, sir. 
Q. Ha·d he made any of those kind of complaint~ _about 
his back and neck before the accident? 
A. No, sir. 
Q. So far as you know was he suffering from any. ailments 
or discomfort at all before the accident¥ · : .r 
A. Not to my knowl~ge. · 
Q. What happened to him after the accident, in what par-
ticular did he suffer; clid anything happen to him while he 
was trying to work Y 
A. Yes, sir, he couldn't work. On one occasion eleven 
days before his death he was tying tobacco and reached over 
to pick up a hand of tobacc.o and fell backwards across the 
pile-·of to~acc.o that was pilect We th01~ght he was just 
playi~g because we. we:e most througJJ, and ~p<:_>ke . t~ him 
and he didn't get up. :And ;r ~a:id "Boy,_ get up:'' And he 
didn't answer me.-· And I grabbed him in my arms and raised 
him up and called my son and said '' Get some wate! ;· quick, 
I believe he has died.'' That was the first·of_afif·vis~~J.« dis-
comfort no more than just his general appearance up until 
that time. 
Q. That was how long after the accident? 
page 7 4 ~ A. 11 days prior to his death. 
Q. 11 days prior to his death? 
A. Yes. sir. That was on Thursday or Friday night, the 
morning before he. died the following Sunday morning, which 
would make it 11 davs before his death. 
Q. Did you take him to a doctor· r~t~r- that>_first fainting 
spell' ; ) r' . . . . . . ·, • . ( :. . 
A. I did on Sunday morning. ·. -~ r . .... • <\.. ~ : !' .• :~ i 
Q. What doctor did you take him to_f 
A! Dr. Bailey, Keysville. . · · -.t ·. · ··r .~:'. 
Q. Was that the doctor that told him to stop work?.· 
A. Yes, sir. : ·,~ , 
Q. After that did he quit work? . 
A. Yes, sir; he quit work. Only thing he ever did after 
tha.t was walked down in the field· and cut off tobacco seeds 
and got them to the house. The last thing he ever did. 
Q. What about his appetite after the accident f 
A. It was very poor. He had no appetite for anything. . 
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Q. What was his appetite before t 
A. E~tremely good. He was a hearty eater; had a good 
ravenous appetite for a growing boy. ·· . 
Q. Had.he ever to your knowledge had any fainting spells 
er falling-out spells like that before the accident f 
A. Never. 
page 75 ~ Q. On what .date did he die Y 
A. October 28th, I believe. 
Q. How many days was that following the accident? 
A. 29 days. · · 
Q. Where was he when he died f . 
· 4 ... In . Wes tern North. Car.olina. . , , ·, 
Q. How did you happen t~ be clown there t .' 
A. Went over on a visit to my wife's people; drove' home 
to attend revival ·services at the old home Church. · 
Q. Did you consult Dr. Bailey before allowing the boy to 
drive down there f · 
A. Yes, sir. 
Q. You did7 
A. He did; I was not present with him. 
Q. He did7 
A. Yes, sir. 
Q. Tell what happened there and how the boy came to his 
death.· · 
A. Well, to go back just a· little prior to the accident of 
his death, we were in there on Saturday night, stopped in 
Winston~Salem and ,had supper, .and got in some time in 
the early night. All set up until around eleven o'clock, re-
tired.: Jhe ·next morning· we was up early,. very _early, and 
had bre!lkf ast. And he and I went out to the dairy barn 
looking· at the cattle, and the g-rain and ·the to-
page 76 ~ bacco. Got back near the house he said '' Let ~s 
ge in and get ready to g·o over to Church, and you 
and ::M:ama can see some _ of your old friends.'' I said '' All 
right, son, we will do that." We walked on in the house, 
and his aunt handed him a broom and says "Houston, you 
sweep·-the trash- off the hearth, "-someone had just put some 
wood on the fire- ''-and T will take t11e · brooni and go 
over the dining· room and sweep there.'' So he swept pos-
sibly three or four strokes with the·broorii and turned around, 
set the broom in· the corner, and fell down right on my feet, 
right in my left side-he just slumped rig·ht down. I pfoked 
him up in my a.rms and he was dead. 
Q. Did you call in any doc.tor Y 
A. Yes, sir. · 
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Q. Did he get there before or after the boy died Y 
A. Oh, some eig-ht c;>r ten minutes after his death. He just 
happened1 tp b.e facing· our way, coming up our way, and they 
called him in. · ' - . 
Q. Did yoµ .call in any trained nurse about the time of the 
boy's death? 
A. Yes, sir. 
Q. What was her name? . . l . 
... 
A. Mrs. Frank Hobson. 
page 77 ~ Q. Did she g·et thp~e before or after the boy's 
death t · . 
A. Just a ver; few minutes after. · " · · ·. 
Q. Did she. get . tlwre before the doctor? 
A. Yes, .si:r. _ . . . 
Q. 'Did. you visit the scene of thi~ aceident? 
Y 
I , • A. es., · · . ·· · · J·. , 
Q. How· soon after the aC'cident did you go ·theref·· .J 
A. The best ;I can recall ~t·,was abon.t on Friday after I· 
was home on ·Tuesday. I wouldn't be positive about the 
exact date,~ but it was the same week. 
Q. Did the boy go with you? · 
A. Yes, .sir. He said "Daddy, I wil\ feel better and never 
be satisfied until you go and see.'' . So. I went with him over 
there. . . i 
Q. What dip. you see there in the roacl by the way of· skid · 
marks and things like· that T . 
A. There were skid marks there for quite a ways in the 
road showing where the car started to skidding, an·¢1. where 
it stopped. . 
· Q. What kind of.a car was your boy drivingY 
A. '41 P'lYII?-OUth.. ' · 
Q. '41 Plymouth Y' -.: . i . 
A. Yes, sir. . . 
. Q. What was the condition of the car? · ·. ' i · 
. . A. It was good. I 1 was a practically new car 
page· 78 ~ and in good condition. · · · 
Q. Who was the operator of the other car that 
~ame-in collision with your car¥ 
A. I clon't know, ·sir> They tolcl me it was Neal. 
· Q: It is admitted here it was ·walker Neal. 
A. Yes, sir. . ·, . 
Q. You know .w.hat kind of car he was driving? ·, 
A.· Only what l was told · · 
• 
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Q. Thls colli~ion took place aeeording to the evidence here 
on Route 159 
!.. Yes, sir. 
Q .. Just a little north of the intersection of 631 with Route 
15! 
.A,... Yes, si:r. . . . 
Q. Now th~ ~kid rrm.rk~ which .. you have ref erred to, on 
which side of 631 were they, the mouth of 631, north or. ~outh 
~, I 
A. North side. 
Q. North side T 
A. Yes, sir. 
Q. How many marks were there? 
A. Two. · ·. 
Q. I believ~ yQu visited thf!:l s~ene · after;w:ards. in ~ompany 
with Mr. N eQl_ett ~and myself! · . · . 
A. I did._ · 
page· 79 } Q. Do· you recallt- stepping those skid marks 7 
A. I do. · : . . , · · 
Q. Can you. tell _the jury how many steps you mad~ to get I •• 
at the leng1;li of the · skid mark~ 1 
A. The Ieng-th of th~ skid marks? 
Q. Yes.· ·· · · 
A. 47 ste.ps, approximately three feet to the step. 
Q. Did you m~ke ~ny observations there that day to de-
termine by the .use of automobiles how far ~ ·persQn in the 
position of. traveling in the girection the Neal car was travel-. 
ing could see a car there just a little north of the intersec-
tion? · 
· A. I did. Q. Ho-w far did it develop to be 1 .-
A, Well, you c.ould ·see the top_ of my head sfanding for-
115 steps .. 
Q. How far could you see an al1tomobile there? 
· A. 90 or 96 step~. 
Q. I mean yards. You stepped it? 
A. Yes, sir. · · . 
Q. We will take :first a man ~tanding there. 
A. Uh, huh. 
Q. Did . you . ~tep it yourself 7 
A. I did. 
- · Q. -And whil~ you were doing the stepping was a man 
standing- there just a little north of the intersecti~n? 
. A~- Y.es, sir.. .. 
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page 80 ~ Q. .And did you go back north and then st~ 
down to where the man was standing! 
A. Yes. 
Q. And the distance you could see the man was. how many 
stepsY · 
A. 115 steps.. . 
Q. After making that observation did you put a car there 
where the man was standing· just a little north of the inter-
seetion ¥ 
A. I did. 
Q. Then go north and when you got to a. p<;>int where you 
could see the car standing there t · 
A. Yes, sir. 
Q. You stepped the distance f 
A. Yes, sir. 
Q. How many steps did you .make it f 
A. 96. 
Q. Did you observe whether or not those skid marks were 
straight or whether they veered either to the right or the 
left and if so whicJi Y 
A. I did. 
Q. Which way did they yeerf . - , . · · _ · '. .. ~ 
A. They veered to the right, almost from the beginning 
to the end. · 
page 81 ~ Q. Can you state which· side of tbei,ro~ the 
skid marks were on going south°l 
A. They were on the right side of the white line. 
Q. Right side of the white line f 
A. Yes, sir. 
Q. How elose to the white line was the nearest skid mark t 
A. Do you mean where it stopped, or where it started t 
Q. Where it started Y · 
.A. It was very close to the skid mark, to the white mark 
where it first started. Q. And where it stopped 7 · ': '\ · r · - ·: -~ . r 
A. It veered near two feet. · - . 
Q. Can you describe to the ·jury ho,v that ~eat .was broken, 
how far, whether it was broken clean off or partly- off! 
A. I think I can. · · · ·.. ¥ • • 
Q. Go ahead. J. 
A. The seat was broken-it was way back, couldn't tell 
you just what angle, but it was back and it was loose. It 
would give that way; you could put your hand on it and 
mash it almost down. But the fabric was not torn but drawn 
back a little. It had no substantial support at all. When 
0 
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you got in it to drive it you had to sit up this way to keep 
the seat from going back. So it seems to me that the · seat 
was broken off, except just the upholstering naturally would 
hold it up some. I believe the fabric was torn a 
page 82 ~ little, but the seat was broken so a man would go 
way back like that if you leaned back against it. 
That is as near as I can tell you, gentlemen. 
Q. Was the seat strong and stationary before the acci-
dent? 
.Mr. Gravatt: I object to that. 
Mr. Allen: I. will withdraw the question. 
Q. Can you describe. to the jury the condition with refer-
ence to that seat before the accident? 
Mr. Gravatt: When did he see it before the accident! 
Q. How long- before the accident did you see the seat the 
last time! , 
A. About 40 days. 
Mr. Grava.tt: Then he can't testifv to that. 
Mr. Allen: All right. .. 
Q. How long had you hitd this car f 
A. I bought it in February, I think, 1941-the 17th day 
of February, I think it was. 
Q. How many miles did you have on it? 
A. About six or seven thousand; possibly seven. 
Q. Did you make a memorandum on the day that you 
stepped the di.stances there, or were you just stating· the 
figures from memory Y 
A. I made a memorandum. 
Q. Do you have the memorandum with you Y 
page 83 ~ A. I think it is in my coat pocket in the jury 
room. 
Q. Would you mind going there and getting it out of yo~r 
pocket, I want you to check the figures T 
Mr. Gravatt: I object to that. · A man can use a, memoran-
dum to refresh his· memory, but when he gets on the witness 
stand and testifies and has no trouble with his memory, what 
is then the use of going and getting a memorandum. I ob-
ject to that. 
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The Court: Objection sustained. 
Mr. Allen:· We save the point. We think, Your Honor, 
he would have a rig·ht to ~efresh his memory with the memo-
l'andum. 
The Court : He has testified rather minutely and he 
doesn't seem to be hesitant about it. Objection sustained. 
Q. Would you mind giving the figures again Y 
A. 'l'he measurement was 115 steps. The other was 96. 
Now that is the measurement--
Q. ·what does the 96 steps represent Y 
A. That is the vision to the top of a ca.r. 
Q. From what point? 
A. North. And the other measutement of the skid marks 
was 47 steps. · 
CROSS EXAMINATION. 
page 84 ~ By Mr. Gravatt: 
Q. You don't know what car made these skid 
marks, do you, l\fr. Kirk? 
A. Yes, sir. . 
Q. Of your own knowledge 1 
A. I was not there. 
Q. Then when were you there at the scene of the accidenU 
A. I think three davs later. · · 
Q. You got bnck f1:om Canada on Tuesday? 
A. Yes, sir. 
Q. The accident happened 011 Saturday, and you went out 
there on--
A. I think it was Friday. 
Q . .__Friday? 
A. Thursday or Friday. I am not just positive which, 
but it was the same week. 
Q. So you simply hat"e told the jury what you saw on the 
ground? 
A. Yes. 
Q. If I undo1·stancl it, this yotmg man graduated from 
hig-h school in 1940? A. Yes, sir. , 
Q. How long· have you been living in Lunenburg CountyY 
A. Since the 16th day of November, 1919. 
Q. ,Vhere was this boy born Y 
page 85 ~ A. Over there at the old home place, called Ell-
wood. 
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Q. The old Spencer home f 
A. Yes, sir. 
Q. In Lunenburg? 
A. Yes, sir. 
Q. How old was he when he went to sc.hool, high school f 
A. Well, he began high school about 16 years old, I think. 
He was in high school five years. 
Q. And he attended at Victoria1 
A. Yes, sir. 
Q. And the school term is 9 months t 
A. Yes, sir. 
Q. So that in order to leave your home and go to Victoria 
lie had to travel how far f 
A. I think it was approximately 19 miles, or 18 miles. 
Q. And he would be gone practically all day Y 
A .. Yes, sir. 
Q. So that he woulcln't have much opportunity to do this 
rail mauling and other work Y 
A. Quite a bit. 
Q. And other work that you have described on the farm 
if he was at school 9 months and all day--he didn't have 
inuch opportunity to do very heavy work such as you have 
described, did he f 
A. Well, quite a bit; quite a bit. 
page 86 ~ Q. Just to be ac.curate about it, do you have 
any rail fences on your place Y 
A. No, sir .. 
Q. Have you ever seen that boy maul rails Y 
A. Yes, sir. 
Q. What was he mauling them for if you _didn't have any 
such fences? · 
A. To build some pig pens .. 
Q. Build some what I 
A. Hog pens. 
Q. Cut down some little pine poles and make hog pens Y 
A. I said rails. 
Q. Mr. Allen asked you if he mauled rails. So he cut down 
some pine poles and made some hog pens 1 
A. Pine and oak. 
Q. This boy did the ordinary work on an ordinary farm 
and attended school! 
A. With the exception when he would stay out a week, or 
two or three days to help me in case of work. 
Q. You surely didn't put him to tha.t heavy work before 
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h'e went away to school, before he was 15 years old-you 
didn't have him doing· that kind of work at that age Y 
A. He has done almost a man's work from a half grown 
boy, and the first time ever to say "Daddy, let's go to the 
house.'' 
page 87}, Q. (Showing. witnes& a letter) Is that your 
signature, Mr. Kirk? 
A. It is. 
Mr. Gravatt: I show it to counsel 
Q. Will you please read that to the jury f 
A. I expect I will have to get my glasses. 
Q. SirY 
A. I will have to get my glasses. 
Q. If you don't mind I will read it to you, if it will save 
-any time. 
"Mr. T.om Neale,. 
Clover, Virginia. 
''Dear Mr .. Neale: 
'' Ontario, Virginia, 
October 4, 1941 .. 
'' On my return fro.m Canada my son Huston told me your 
boy Walker, while driving your car on the night of Septem-
ber 27, 1941, ran into the back of my car on highway No. 15 
about one mile South of .Barnes Junction. 
"I have expected every day to hear from you in regards 
to repairing the. damages to my car. Please let me know 
by October 11, 1941, as to what yon are going to do .. · 
'' Very truly yours, 
H. L. KIRK. 
That is the letter yon wrote f 
RFD No. 1 
Ontario, Virginia.'' 
page 88 }, Note: Marked and filed as Defendant Exhibit 
No. 2. 
A. Yes, sir. : J- ' ' i 
--"' 
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Q. Why was it you didn't say something about the boy's 
injuries and simply wanted damages to your car if your boy 
was suffering all this injury from the time of the accident 
right straight along up 1 That was written on the 4th of 
October, and you gave him until the 11th to settle. Why 
didn't you make some mention of the boy's injuries in that 
letter? 
A. We didn't think it so serious. 
Q. You have described it in gTeat detail under the guid-
ance of distinguished counsel day by day and almost hour 
by hour; why did you wait from the 27th of September down 
to the 19th day of October for him to go to see a doctor if 
all this injury had resulted from this accident? 
A. Because he didn't want to go, said '' I don't want Mama 
troubling about it; I think I will get all right." ""When I 
saw him keep going down daily I said '' Son, you ha Ye got 
to go." And so he said "Daddy, I will go with you." 
Q. Now he passed away what day in October? 
A. 28th, I think. 
Q. How far is it from your home here i.n Lunenburg County 
to the place you were going· to visit beyond ·winston-Salem 
North Carolina T 
A. From my home in Lunenburg to the place of his death, 
you mean? 
page 89 ~ Q. Yes, sir. 
A. I think my car registered that 168 miles. 
Q. What time did you leave your home? 
A. We left home I would sav around two o'clock in the 
afternoon. .. 
Q. What time did you get down th~re 1 
A. Around nine, I would say. 
Q. Who drove the car? 
A. I drove about half-way, and he drove the other. 
Q. He was feeling pretty good when you all got to Winston-
Salem, wasn't he Y · 
A. Well, he wa$ not f eeJing g·ood and he was not feeling 
extremely bad. 
Q. ,Vhere did you all eat supper f 
A. At a cafe in Winston-Salem. 
Q. He .ate supper with y~u Y 
A. A hght supper ; yes, sir. 
Q. And you continued on out, and he stayed up, if I am 
not mistaken, until after eleven that night? 
A. Well, he was not retired in bed but lying· on a lounge 
in the room. 
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Q. And you went down there to attend this revival meet-
ing, you said Y 
A. Yes, sir. 
Q. How long did you expect to stay Y 
page 90 ~ A. The gTeater part of the following· week, 
managing· to g·et back home about Saturday. 
Q. Going down there to stay a ~eeki 
A. Yes, sir. . 
Q. And you say he got up early that Sunday morning? 
A. Not so earlv. 
Q. You said eai·ly. I don't know anything about it. You 
are telling it. 
A. Between daylight and sunup. 
Q. Thtt was pretty early for Sundayj wasn't it Y 
A. Yes, sir. 
Q. And went out on the farm?. 
A. Just out to the barn. 
Q. And didn't the boy go out with his cousins to attend 
to the duties on the farm, the chores? 
A. Just out to the barn the same place, the dairy barn. 
Q. What was the name of the lady whose deposition we 
took down there in North Carolina the other day? 
A. Mrs. Frank Hobson. 
Q. No, no, not the nurse. I am talking about that nice-
looking elderly lady there. 
A. Mrs. A. B. Hobson. 
Q. Didn't she say that he went out with l1er boys that 
morning to attend to the choi·es on the fa.rm Y 
A. Yes, sir. 
page 91 ~ Q. Testified to that, didn't she? 
A. Yes, sir. 
Q. Now he didn't make any complaint about feeling bad 
down there in North Carolina, did he? 
A. Yes, he said he didn't feel good. 
Q. Why didn't yoµ get a doctor? 
A. He was under the care of Dr. Bailev~ 
Q. I know, but if he w.as feeling ba~ly clow~ there in North 
Carolina why clidn 't you get a doctor for him 1 If he was 
in all that bad shape: run down and in such terrible shape 
what did you let him drive down there that great distance 
in that car for f 
A. Because the doctor said he didn't think it would hurt 
him if he didn't exert himself. 
Q. So the doctor didn't think it was a~ything much the 
matter with him t 
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A. Oh, yes. 
Q. Isn't ~his a fact, also, that when he went to see Dr. 
Bailey on the 1'9th day of October; Dr. Bailey told him he 
had a bad heart, to go home and rest Y 
A. I don't ~ow. that he said anything about the heart, 
but he said ''Boy; I have got to put you to bed; don't try to 
work.'' 
Q. Did the boy do anything that the doctor told him to do, 
did he rest? 
A. He rested. 
page 92 ~ Q. Did he go to bed Y 
A. N ~' sir; not to stay to bed. He said '' Doc-
tor, I can't go to bed, but I wili lay around and not work." 
So he did. ~ 
Q. ·why couldn't he go to bed 7 
A. His nature, he couldn't bear _to get in the bed and just 
stay in bed. He lay down there in the house on.the daven-
port a~d he didn't even bring water from the well-didn't 
do anything~ Lay around a.rid read and too~ his medicine 
as the doctor prescribed. But as to doing anything he did 
not do anything. He didn't -stir up to clo anything. The 
doctor tqld him, said "W ~11, if y~u will lay aromi.d and rest 
you don't have- .to go to bca, but. ydii mtt~t get rest and must 
quit trying to work." So he-did. 
Q. Ac.cording to your testimony he had already quit, 
clidn 't do any "\Y'Ork except lean over and pick up some little 
tobacro there in the barn once? 
A. Well, he quit that. . 
Q. And fell over backwards. You all thought he was fool-
ing! . . 
A. A.t tbe first time. And I spoke to him and said "Boy, 
better get up from . therf?' ', and he cJidn 't answer me as 
usual-he was always prompt to answer me. And when he 
didn't answer I picked him tip, and I thottght ];ie was dead. 
· T!he next ~on said '' Daddy, I ani going for the 
page 93 ~ doctor quick." I said "No, son, you are not leav-
ing ine here. Spread that quilt.'' And about 
that time the boy opened bis eyes and said ''Daddy, what you 
doing?'' And .we revived him. 
Q. -Before the accident how tall was he t 
-. A. I wouldn't give you that just in inches. He was around 
six feet. I don't know. I lm:ve heard him sav a number of 
times but I don't know just the inc.h. ., 
Q. How much did he weigh? 
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A. His· average weight was about 150 to 155, a:nd. once· m 
a great while go up ar01md 158 and 160. 
Q. How long had he been driving an automobile! 
A. 4 years or more. I mean,. I had owned the car for that 
time. . 
Q. When he went to high school at Victoria did he play 
football Y 
· A .. No, sir; not to my knowledge. He played baseball. 
Q.No-
A. I don't think he ever took part in a football game. 
Q. He was a good skilful driver of an automobile? 
A. 1:es, sir. . 
Q. 1: ou did.n 't see any broken skin on his back, did you t 
.A.. No, sir. 
Q. Didn't notice any broken bones 1 
A. Nd, sir. 
})age 94 r Q. And you didn't see any injury to his chest'! 
A. No, sir. 
Q. The only thing you saw was a bruise to his back t 
A. And a skin on his leg. 
Q. Skin on his leg·Y 
A. 1: es, sir .. 
Q. .And as I understand the testimony the back of the au-
tomobile had given way down .. right against the cushi.on ancl 
turned back, back of that seat Y · 
A. Practically so ; yes, sir. 
Q. Just given way and turned right back f 
A. It was broken--broken off and turned right over. 
Q. And turned right back Y 
A. Yes, sir. 
Q. How far is Keysville, the home of Dr. Bailey, from 
your hornet 
A. I reekon KevsvilIP is arotmd 11 miles .. 
Q. Who was your family physician y 
A. Dr. Bailey. 
Q. The old doctor of the young oneY 
A. Well, whichever one happened to be there when we 
went. We thought as much of one as the other. Dr. Bailey 
was our doctor after the death of Dr. 1V. H. _Merriman, Dr. 
Bailey at Keysville was our family doctor. 
· Q. Do you . know whether this boy visited the 
page 95 ~ elderly Dr. Bailey? 
· A. He did the last time. The young Dr. Reg-
inald was sick in bed when we went to see him. We went 
up there on Friday before we left Saturday to go to Caro-
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lina, and Dr. Reginald was sick and sent him up to the office 
to his father. 
Q. So that the father was the one who gave him permis-
sion to go on this trip Y 
A. Yes, sir. 
Q. And not Dr. Reginald Bailey! 
A. Yes, sir. 
Q. Didn't the elder Dr. Bailey tell the boy that he -had a 
bad heart? · 
A. Not to my knowledge. Never heard anything about his 
heart. 
Q. In Dr. Bailey's diagnosis, then, he didn't say anything 
to indicate to you that the boy's heart was in any way im-
pahed 7 . 
A. Nothing more t]1an Dr. Reginald on his first examina-
tion he said "Boy; you are in bad shape." 
Q. But he didn't say '·Your heart is in bad shape"Y 
A. He Raid something; about the heart beat and pulse beat, 
but now I wouldn't tell vou what he said. 
Q. Didn't he- " 
A. But it was not normal. 
page 96 t Q. Didn't tell him what was wrong· with it f 
A. No, sir. He said ''You are. in bad shape." 
Q. I see. 
A. '' I have got to put you to bed.'' 
The Court: Let's prove the relationship by him. 
RE-DIRECT EXAMINATION. 
By Mr. Allen: 
CJ. You are the father of this young man that was killed Y 
A. Yes, sir. . 
The Court: And those in family under the statute. 
Q. Is the boy's mother living? 
A. Yes, sir. 
Q. Did he leave any brothers and sisters Y 
A. Yes, sir. 
· Q. "\Vili you name the brothers and sisters Y · 
A. William, Edwin and Kent.· 
Q. No sisters Y 
A~ One sister. 
Q. What is her name Y 
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A. Mrs. W .. H. Bigger. 
Q. So he left three brothers and one sister T 
A. Yes, sir. 
Q. And Mother and father? 
A. Yes, sir. 
page 97 } By Mr. Gravatt: · 
Q. Any of those people under 21 years old f 
A. Yes, sir, the youngest boy. 
-By Mr. Allen: (Continued) 
Q. Which one is under 21 Y 
.A.. Kent. 
J Q. What is his age Y 
A. 17 I think it is. 
Q. The others, are they simde or married? 
A. Two boys, Kent and Edwin are single; others married. 
William is married. And my daughter ~s married, M:rs. W. 
H. Bigger. 
Witness stood aside. 
page 98 } DR. THOl\fAS BEATH 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By ~Ir. Allen: . 
Q. Will you state your name, age, residence and occupa-
tion, please T 
A. Dr. Thonias Ben.th, I am R7 year of age. I live in 
Richmond, Virginia, and have my office at 306 West Frank-
lin Street. I am a physician, practicing the art of surgery 
and special branch of surgery called traumatic surgery. 
Q. What sort of surgery? 
A. Traumatic. surg·ery, which is the type of surgery deal-
ing with the conditions resulting from injuries. 
Q. What training have you had in your profession Y 
A .. Well, I graduated from the University of T:oronto in 
1930. Following· tl1at I interned in the major hospitals there 
for a year. The second year afterwardR I took a speeial 
internship in pathology. Pathology is a study which deals , I 
with diseased conditions and their causes an.d what the dis-
eases consist in, and is popularly consid:ered the diagnosis 
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of people's ailments after they die. A good part of the 
time spent in that work was spent in doing post mortem 
examinations, and studying the tissues of diseased 
page 99} portions of the body. Following that, which was 
a preliminary to the study of more intensive 
studies of surgery I spent two more years in Toronto study-
ing surg·ery and post graduate subjects. .And then I went 
to England and studied various subjects, physiology, which 
is the study of the mechanic;ms of the body, how it works .. 
And anatomy, which is the study of the structure of the 
body. And I .followed that rather intensive studv with the 
study -0f surgery itself. Following that I then took an ap-
pointment as Associate Surgeon in one of the hospitals in 
Eng·land. In the short interim I held the job of Chief Resi-
dent Physician in Coventry Hospital, which was bombed out 
. the other day. And then came back to the practice in sur-
gery in 1937 in Richmond, and have been pra.cticinsr since that 
time there. 
0 
Q. Are you in any way connected with the Medical Col-
lege of Virginia Hospital 7 
A. Yes, sir. I am on the Teaching Staff in the Depart-
ment of Surg·ery, and in the Department of Anatomy, a.nd 
certain types of injuries a re assigned to my care; compound 
fracture eases of the hospital are assigned to my care-have 
been for the last two and a half vears. 
Q. You are on the Teaebing Sta.ff of the Medical Co lleg·e 
of Virginia, where the young· men of thiR country go to .study 
medicine? 
A. That is rjght, sir. 
page 100 } Q. I am going to ask you a 11ypothetieal ques-
tion, which will assume the truth of what Mr. 
Kirk has testified to, and we will then ask your opinion. 
Assuming, now, that young man by the name of Minor 
Houston Kirk 21 years old and enjoying good health, physi-
P..ally .strong, was on the 27th day of September, 1941, seated 
in the front seat of an automobile at the wheel, that he was 
traveling along a. publie hie:hway at a rate of speed ten to 
15 miles or 20 miles an hour, that an automobile overtook 
him and ran into the rear of the automobile in which young 
Kirk was riding·, and that he was thrown from his seat at 
the wheel in the back of the car with such force that the 
back of') the seat in which he was riding was broken off, that 
he was considerably shaken up, his right leg was bruised 
and skinned, and his back was badly bruised all over, and 
particularly between his shoulders, that at the time he WW:'! 
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apparently not seriously injured, that he drove the car home, 
arrivin~ there about ten o'clock, that after arriving home he 
~omplamed saying the accident hurt his neck and shoulders, 
and that he felt weak in his shoulders and back, complaining 
that his back and shoulders, hurt him; that he had dizzy 
-spells when he would undertake to stoop over, and would 
stagger and sometimes almost fall; that on one oc.casion about 
three weeks after the accident he went into the 
page 101 ~ barn where other members of the family were 
tying tobacco, stooped over to take up a hand-
ful ·of tobacco, and fell and lost consciousness, but was re-
vived in a moment, and that upon being revived made the 
statement when he stooped over "things went blind'' some-
thing to that effect; that following this incident young Kirk 
was taken to and examined by a doctor on the 19th of Octo-
ber, 1941, which was the first time that he saw a doctor af-
ter the accident; that upon examination by the doctor young 
Kirk's blood pressure wa.s then, or at that time, only 88 
over 60, and his heart was weak and rapid, in the opinion 
of the examining physician, and he was advised · to g-o to 
bed; that he declined to go to bed, but continued to be unable 
to work; that from the time of the accident on the 27th day 
of September, 1941, young· Kirk commenced to lose weight,. 
and grow weaker, and that he continued to lose weight and 
grow weaker until the 28th clay of October, on which day 
I1e ~lumped over and died while sweeping the hearth of the 
residence of a home in which he was staying; that he simply 
expired without any struggle or effort or pain or anything 
of the kind; that at the time young Kirk wa.c, involved! in the 
automobile collision he was 21 years old, in good health, 
and never had any dizzy spells or heart trouble, nor had he 
ever complained of his shoulders, back or chest, or of being 
weak; that he never had had any serious illness 
page 102 ~ in his lif e1 and that .he had worked hard regu-
larly for years on the farm and had always been 
strong and well. 
Now assuming those facts, and from your knowledge and 
expeiience as a physician and surgeon, can you state what 
in your opinion was the cause of the death of this young 
man! 
A'Ir. Easley~ Just one minute~· doctor. · If Your Honor~ 
please~ we are going to object to the question. And I sup·.:.. 
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pose it should be discussed in the absence of the jury. I ob-
ject to the question as not properly framed. 
The Court: Take the jury out. 
.Tury out: 
The Court: Now go ahead. 
1\1:r. Easley : Your Honor, a hypothetical question in the 
first place must state accurately the facts which have been 
established, be fairly stated, and it must state all of the 
undisputed facts which would be necessary to a. proper un-
derstanding of the situation upon which the conclusion is 
asked. Now my friend sta.rts out by stating- as a fact which 
this doctor must assume that this boy was thrown from the 
seat into the back of the car, whirh is not in evidence at all. 
Every witness bas testified that the car seat w.as 
page lOB ~ tilted at an ang;le of 45 degrees and he only went 
back to the extent that the seat leaned ba.ck-
t]1at is his own testimony. There is no dispute about that. 
The ques1ipn c1sRnmes that he wa~ lrnrled from tl1e seat of the 
car into the hack of the car, and that he was badly shak~n up. 
There isn't a single item of testimony to that effect in the 
case. Anot,her tMng-: he says that he wasn't apparently 
serfonsly hurt, when tbe undisputed fact is the man him-
self said on two occasions at the time he wasn't hurt at all. 
He made that statement to bis companion, and he made that 
statement to the men in the other car, and he made that 
statement to the traffic. oflicer he was not hurt. Now, there-
fore, the very beg-inning of tbis question assumes facts which 
are not proven in the case, but are disproven by the plain-
tiff's own witnesses. And he fails to include in lJis state-
ment the undisputed fact that the man himself announced 
at that time he ·was not hurt at all. Now he hasn't given the 
facts as thev exist. I sav that those statements of fact 
place this witness in possession of something that has not 
been established, for just the contrary facts have been esta.b-
lished. The only evidence of any dizzy spell he ever had 
was on one occasion. The question, quite deviating from the 
evidence, assumes he was continuing· to have 
page 104 r dizzy spells. There isn't evidence but of one 
case of dizzy spells which this boy suffered, and 
that was when he was working in tobacco in the barn. The 
wl10le idea behind this question~ which is contrary to the 
evidence, is to assume as a fact that this hov bad a decline 
wllile he was laying around following the accident, that he 
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had a decline that started from that instance and went rig·ht 
on, and it isn't borne 011t by the facts which his own wit-
nessc~ have testified to. Our contention is that in order for 
him to answer a hypotheti<>al question tl1at question must not 
only state some of tl1e fac.t, but it must state all the undis-
puted fa.cts which are nec(issnry for the conclusion, and must 
fairly state the fafts as testified to by the witnesses. 
Mr. Gravatt: Before y'>u pass on that, another point is: 
he was given the boy's blood pressure and heart beat, and 
there is no evidence in this caFe on that. 'rhe only thing 
that is here is the opening statement of counsel. Dr. Bailey 
is among the witnesses in the Court, and Dr. Bailey is pos-
sessed of that information and can give it if they want to 
get it into the record. 
- The Court: Mr. Allen, I think what they say is true about 
that. I don't recall any witness testifying about the blood 
pressure and tbr- heart beat. I believe :Mr. Neb-
page 105 ~ lett did touch on that in his opening statement 
to the jury. 
Mr. Allen: But, if Your Honor, please, a hypothetical 
Question is bused on what you expect to prove. Now, of 
course, the reason we put Dr. Beath on before proving our 
entire case is because we can't keep Dr. Beath here from 
Riebmond but so long. ,ve can put Dr. Bailey on and we 
can put every witness we have on, hut if we don't prove the 
questions that we ask him to assume .then we are just out 
of the picture, so to speak. 
The Court: I think you are wrong on the question, Mr . 
.Allen. 
Mr. Allen : I will reframe the question as to that, Your 
Honor. 
The Court : Yes, there are Revera! things you must leave 
out. He did say that he wasn't hurt at all, also, you remem-
ber. And there is 110 evidence as to dizzy spells. I will let 
you prove that htter, ancl let you prove the other parts later; 
too. 
Mr. Allen: Your Honor, about the statement at the scene 
of the accident, the witnes~es-the State Trooper, particu-
larly, asked everybody if anybody was hurt, and everybody 
there said "no". Now that is covered bv the statement in 
my question that nobody was apparently, that 
pag·e 106 ~ apparently the boy wasn't hurt. 
The Court: I think you better put in there, 
then, he of course stated himself he was not hurt. Put it 
right in the question. 
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Mr. Allen: I don't mind putting that in. 
The Court: ·with corrections I will let it come in, with 
the understanding if he doesn't prove the other things whicll 
you state I will strike the question later on. 
Mr. Allen: Let me reframe the question, if Your Honor, 
please. 
Mr. Gravatt: The trouble about that is the jury have 
heard it all. 
The Court: That can be taken care of. 
Mr. Gravatt: If this man is to_ testify, we object to this 
expert undertaking to testify until all of the proof that they 
expect to go to the jury and upon which they are going to 
base this hypothetical question is brought here in an orderly 
manner and testified to. 
The Court: Due to the fact this young man can't be here 
aft.er today without great inconvenience-he being an ex-
pert gotten from a great distance-and under the evidence 
in the case as it now stands, the Court thinks this question 
is proper to go to the jury like it is, and the ob-
page 107 r jection is overruled. · 
Mr. Gravatt: I would like to inform the Court 
as to something which I don't think thP. Court knows about. 
We had to go all the way to Richmond to hear this gentle,. 
man give his deposition in this case, and that deposition has 
been returned in this Court, and he has been asked this hy-
pothetical question over our objection, and it is in the depo-
sition tllat ·was taken. 
The Court: You could use the deposition, couldn't you f 
Mr. Allen: Yes, sir. We could use his deposition, but 
with tl1e witness here we can't use his deposition except by 
agreement. 
The Court: With the witness here I am going to rule 
out the deposition and let it stand like it is. With those 
corrections you can ask it later. 
Mr. Gravatt: We except, Your Honor, to the ruling of 
the Court. Defendant by counsel excepts to the ruling of the · 
Court, and objects and excepts to any testimony which this 
witness may offer being given to· the jury with the idea 
that if t11e proof fails to fit the question that the jury may 
be told to disregard it. Jurors are human, and they cannot 
eradicate from their minds impressions which are made ·by 
testimony. And we respectfully submit that this 
page 108 ~ is contrary to the best authorities and. it would 
be damaging and detrimental to the interests of 
this defendant. 
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The Court : · The questions raised by Mr. Easley as to the 
position of the seat; as to being shaken up, and what the 
man stated, and as to the dizzy spells, are going to oo cor:.. 
rectcd. The only question which the witness could testify 
about, whieh bas not been testified to and is in the hypo-
thetical question,. is the heart beat and blood pressure. 
l\fr. Allen: That is right. 
The Court: Go a]Jead. 
Mr. Easley: In order to make the record straight, the 
feeling· of counsel for the defense is in objecting to the an-
swering of any hypothetfoa.l question, was upon statements 
which Dr. Bailey will make, and that Dr. Bailey's testimony 
should be in t'flis record before Dr. Beath is examined. 
Mr. Allen: I will rcframe the question: 
Q. Assuming, Doctor, Minor Houston Kirk, a young man 
nbout 21 years old enjoying good health and physically strong 
was on the 27th day of September 1941 seated in the front 
seat of an automobile at the wheel; that he was traveling 
along a public highway at a rate of speed from 
page 109 ~ ten to 15 or 20 miles an hour, that an automobile 
overtook him and ran into the rear of the auto-
mobile in which Kirk was riding, and that the back of the 
seat in whfoh he ,va~ sitting· went back, as testified to by 
Harding °"' alker; that Kirk's right leg was bruised and 
skinned and his back was ·badly bruised all over; that at the 
time, tha.t immediately after the accident he made the state-
ment to an officer and others that I1e was not hurt, that he 
drove the car home arriving there about ten o'clock; that 
thereafter he complained with his neck and shoulders and 
of being weak, saying hi~ shoulders hurt him; that he had 
a dizzy spell 11 days before he died while he was tying some 
tobacco when he undertook to stoop over to pick up some 
tobacco, but was revived in a moment; that following this 
incident he was taken to a doctor and examined on the 19th 
of October, 1941, which was the first time he consulted a 
doctor after the accident; that upon examination by the doc-
tor young Kirk's blood pressure was then, or at that time, 
only 88 over 60, and his heart was weak and rapid in the 
opinion of the examining· pl1ysician, and he was advised to 
go to bed; that he· declined to go to bed, but continued to be 
unable to work, exc-ept to do light work; that from the time 
of the accident on the 27th of September, 1941, Kirk com-
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mencecl to lose weight, that he continued to lose 
page 110 ~ weight and grow weaker until the 26th day of 
October, 1941, on which day he slumped over 
and died while sweeping the hearth of the residence of the 
home in which he was staying·-that he simply expired with-
out any struggle or evidence of pain or anything of the kind; 
that at the time he was involved in the accident he was 21 
years old, in good health, had never had any dizzy spells 
or heart trouble before, and had never complained of his 
shoulders and hack or of being· weak; that he never had any 
serious illness of any kind in llis life; that 11e had worked 
hard on the farm for years and lmd always been well and 
strong. 
The Court: I think that covers the objection you made 
to that question, with the exception of Dr. Bailey's testi-
mony. And I am g·oing to let you put Dr. Bailey on first. 
Bring the jury back and tuk(l a recess. 
Now Jury is in: 
Note: Dr. Beath stood aside temporarily, and Dr Bailey 
took the stand. 
page 111 ~ DR. ,J. R. BAILEY 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Allen: 
·Q. ·wm you state your ag·e, residence and occupation? 
A. Age 41, residence Keysville, occupation physician. 
· The Court: Can we assume he is a practicing physician 
of good many years standing, and let it go at thaU 
Mr. Allen: In good standing for many years. 
Mr. Gravatt: Yes, sir. 
Q. Doctor, did you know the deceased, l\L Houston Kirk 1 
A. Yes, sir. I knew him quite well. 
Q. How long· had you known him? 
A. Possibly six or seven years; maybe longer. 
Q. Did you have oc.casion to examine him after this acci-
dent? 
A. Yes, sir. 
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Q. Do you know the date on which you first examined him 
after the accident? 
A. October 19, 1941. 
Q. Have you before you a memorandum of this examina-
tion? 
A. I have it in my head; that is all. I think I recall the 
facts. 
pag·e 112 t Q. I believe you wrote Mr. Neblett a letter on 
the subject under date of November 25, 19417 . 
A. Yes, sir. 
Q. Will you state to the jury what you found upon that 
examination? . 
A. I found him in a state of extreme weakness, lost a great 
deal of weight since I had last seen him, about a month 
prior to that time. He was hardly able to get his breath. 
His blood pressure was 88 over sixty, his pulse rate 140 
per minute, heart sounds very weak. The lungs were, in 
the left posterior especially, filled with crepitant rales ; he 
was bruised between his shoulders, especially on the left. 
Q. _were the bruises still plainly evident 7 
A. Not very plain, but I could tell he had sustained a blow 
between the shoulders .. 
Bv the Court : 
·Q. What did you say about his lungs? 
.A. He had some loud crepita.nt rales in his lungs, espe-
cially on the left. 
By Mr. Allen : ( Con tinned) 
Q. On the same side the bruising was on Y 
A. Yes, sir. 
Q. When you saw him before the accident what was the 
state of his health then Y 
page 113 t The Court : Vi7hen did he see him? 
Mr. Allen: Said he saw him about a month 
before the accident. 
A. He came to me about a month before the accident to 
attend his sister, not as a patient, but to ~o to see his sister. 
All that time, or at that time his health seemed to be per-
fect. 
Q. You said you had known him six or seven years! 
A. Yes. 
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Q. Did you hear the testimony of Mr. Kirk here this morn-
ing, the young man's father! 
A. Yes, sir. 
Q. How often had you seen him during the six or 7 years 
tha.t you lmew him Y 
A. Oh, I saw him several times a year when he would come 
for me to see some member of the family, oi: come for dif-
ferent purposes. He never had been a patient of mine. 
Q. You never had been called to see him on any occasion 
for sickness of any kind? 
A. No, ·sir. 
By the Court: 
Q. Do you know whether or not your father had ever at-
tended him a.s a patient Y . 
A. I don't lmow whether he did, except five days after I 
saw him after the accident. 
page 114 ~ Q. I mean before the accident Y 
A. No, sir; I couldn't say that he had. 
· Witness stood aside. 
Mr. Allen: Now, may it please, Your Honor, I do want 
to ask this witness the same hypothetical question, but I 
would like to get through with Dr. Beath first, if I may, and 
then call him back. 
The Court: All right, sir. 
Mr. Allen: I expect to call Dr. Bailey back for the same 
line of questioning, and you gentlemen may then examine 
the witness if you so desire. 
Mr. Gravatt: I am prepared to cross-examine him fully 
when you clo that. 
Mr. Allen: Then we now ask Dr. Beath to take the stand. 
page 115 ~ DR. THOMAS BEATH . 
resuming the witness stand, testified as follows : 
By Mr. Allen: (Continued) 
· Q. Doctor, you heard the hypothetical question as re-
framed, and I will now ask you, assuming the facts stated 
in the hypothetical question-
The Court: But the jury haven't hea,.rd it. 
Mr. Allen: Will you read it then, Mr. Edwards Y 
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Note: The hypothetical question as reframed is now read 
by the reporter, viz: 
Q. (.As read) Assturiing, doctor, Minor Houston Kirk, a 
young man about 21 years old enjoying good health and 
physically strong was on the 27th day of September 1941 
seated in the front seat of an automobile at the wheel; tha.t 
he was traveling along a pnblic highway at a rate of speed 
from ten to 15 or 20 miles an hour, that an autombile over-
took him and ran into the rear of the automobile in which 
Kirk was riding·, and that the back of the seat in which he 
was sitting went back, as testified to by Harding "\Valker; 
that Kirk's right leg· was bruised and skinned and his back 
was badly bruised all over; that at the time; that imme-
dhtelv after the accident he made the statement to an of-
. ·fleer and others that be was not hurt, that he 
page 116 r drove the car home arriving there about ten 
o'clock; t]rn t thereafter he complained with his 
neck and shoulders and of being weak, saying his shoulders 
hurt him; that he bad a dizzy spell 11 days before he died 
while he was tying some tobacco wl1.en he undertook to stoop 
over to pick up some tobacco, but was revived in a moment; 
that following this incident he was taken to a doctor and 
examined on the 19th of October, 1941, which was the :first 
time he consulted a doctor after the aecident; that upon ex-
amination by the doctor young Kir1r's blood pressure was 
then, or at! that time~ only 88 ove-i; 60, and his heart was weak 
and rapid in the opinion of the examining physician, and 
be was advised to go to bed; that he- declined to go to bed, 
bnt continued to be unable to work, except to do lig·ht work; 
that from the time of the accident on the 27th of September,. 
1941, Kirk commenced to lose weight, that he continued to 
lose ·weight and grow weaker until the 26th clay of October, 
194t on which clay he slumpecl over and died while sweep-
ing the hearth of the residence of the home in which he was 
~taying--that l1e simply expired without any struggle or evi-
dence of pain or anything of the kind; that at tbe time he 
was involved in the accident he was 21 years old, in goocl 
health, bad never had any dizzy spells or heart trouble be-
fore, and had never complainecl of his shoulders and hack 
. or of being· weak ; that he never had any serious 
page 117 ~ illness of any_ kind in his life; tlmt be had worked 
hard on the farm for years and had alway~ been 
well and strong. 
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By Mr. Allen: ( Continued) 
Q. Now, Doctor, assuming· the facts stated in the hypo-
thetical question to be true, and speaking from your knowl-
edge and experience as a physician and surgeon, can you 
give an opinion as to whether the death of Kirk may have 
resulted from the injuries sustained in the accident, or 
whether the accident was a c.ompetent producing cause of 
the injuries resulting in his death? 
A. Yes, sir. I can state that I have an opinion as to the 
ca.nse of the death, assuming the facts as given, and the 
opinion is in my mind that the accident he sustained was 
the main cause of his death. 
Q. Could you give briefly your reasons¥ 
A. I think so. In medical experience if a man is as well 
as this man is assumed to be he just does not start to lose 
weight suddenly without some cause or factor. He does not 
get a low blood pressure without some· cause; he doesn't 
get a rapid heart action without some cause; his heart ac. 
t.ion doesn't become weak without some cause. And in medi-
cine when there is a very definite possible cause, as we have 
seen in the accident tha.t this boy is assumed to have had, 
it is proper to eonsider that the accident bi·ought 
page 118 ~ about those things. I might say that the an~ 
swer I have g·iven is based on the hypothetical 
question only, and I tried to rule out in my mind having 
heard Dr. Hailey's testimony which included a few points 
that were not in the hypothetical question. If I had included 
what I had heard Dr. Bailey say in coming to my conclusion 
I would be even more certain that the death was caused by 
the accident. 
Q. Can you in the entire history of this case conceive of 
any other cause for this young man's death than the aeei-
dent, or the injuries ca.used by the accident, taking the hy-
pothetical question and the history of the case? 
A. There is no other cause that I cau think of that has 
any practical likelihood in the case. 
CROSS EXAMINATION. 
By Mr. Easley: 
Q. Doctor Beath, wl1at in your opinion wns the cause of 
his death-what did he die from f Based upon the facts 
presented to you by the hypothetical question, in medical 
terms what was the cause of this ma.n's death 1 
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A. Well, that in medical language is difficult to answer, 
because-
Q. I didn't mean it! technically, but I don't want you to sa.y 
he died of the accident, I want you to say wha.t 
page 119 ~ disease he died of, what wa.s it that caused his 
death? 
A. You would like m~ to state as closely as possible wbat 
actual lesiO:n, what actual condition of organs there was 
which would cause his death? 
Q. Yes, that did cause his death. . 
A. There is in this case insufficient evidence in the, or in-
sufficient information in the hypothetic.al question to be able 
to state with certaintv that a certain condition a.nd a cer-
tain. organ caused this mim's death, and that there is no 
possibility of any other organ or· condition in anQthcr organ 
which might have caused llis cfonth. I can give a condition 
which would explain all the assumed facts in the hypotheti-
cal' question ·and makes good sense ,medically. -rt should ·be 
understood for the purpof3e that the heart is lying in the 
chest surrounded by the· ribs, and that -the· heart sort-, Qf 
hang·s in the chest by a large vessel that comes off the upper. 
part' of "it. Is it proper to draw a picture at all ·to illustrate 
iU -
Q. You can illustrate it" by a picture if you wish. 
A. If I hacl some paper, 
· Q. Here-is a tablet. 
A. If one were to cut tlrn chest across in this fashion, com.: 
pletely across· (Drawing· a diagram), the point for our pur-
poses would be that the back'bone sits in a position like that~ 
there are some ribs that come on each side, and 
pa.ge 120 ~ they meet with the brea~t bone here in front. 
Nt>w this -is what we call a cross section, or trans-
'1erse sectfon of the body. The heart lies in a position some-
thin~ like I have drawn, and-it is hangin~ there from above 
by the big· vessels that it pttrnps .blood into. Those vessels 
in turn are anchored higher up in· a general fashion. The 
heart hangs there, for our ·purposes, might be considered 
not unlike a ·pendulnm. ·The boy, according· to the question, 
had his car driving· it forward so that the back of the seat 
in which l1e was sitting struck the back of his body, drove 
the back of.' his bodv forward and that vrnuld allow his heart 
to !?:O in the back, in a backwnrd clirer.tfon; and it wouldn't 
have to go so very far before it ·would hit this prominence 
of the back-bone: and when it hit the back-bone the heart 
being made of a muscle it ·became bruised, just the same as 
- -
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if you had bruised your biceps, and that m1:1scle then is dam-
~ed. Further to und rstand this it is further necessary 
to realize that the heart is enclosed in a sao-it is a sensitive 
sort of a sac, ·and mad · out· of ·tissuo that is not TuD.like the 
lining of your knee joi . When that sac. is bruised it tends 
to let fluid leak out of i and fills that sac. up in there, much 
like water on the knee fills the knee joint up. When that 
fluid collects in the, sac · t sqJ.1eezes down on the heart. .The 
sac. is only slightly expansible and it .squeezes 
page 121} down on th heart, so that the heart is unable 
to fill with lood; _ it is unable to take blood in 
and therefore is unable to pump .it out. And _ the fact that 
it is unable to punip i out immediately lowers the blood 
pressure, because the b od pressure is caused by the force-
ful pumping out of the blood from the heart." Furthermore 
it gives it a little bit o a p~culiar blood pressure whereby 
the blood pressure is d creased. It has been mentioned the 
blood pressure was 88 over 60, and there is a difference 
there of 28 points- A averag·e difference is considerably 
more than that, rather around 40 points. · And this effect, 
which is called .. a tamp nade or holding down, dampening 
of the action of the hea t, decreases that difference between 
the two readings of the blood pressure. And in that way it 
isn't hard to explain th reason of that lowered blood pres-
sure. Another point i that the heart action was said to 
be weak-a.nd a:weaken d heart action is rather a lay term, 
but I understand it whe a doctor tells a patient that there 
is a weakened heart ac · on that he does, not hear the heart 
very well. And the flui around the heart in this sac, that 
would occur in a manne I liave desm·ibed, tends to obscure 
the heart sounds. .So at ·you get two points very nicely 
explained, even though this is a very difficult case to ex-
plain-two f the points are nicely explained. 
page 122 ~ Then there s a further interesting thin~ about 
· the heart muscle that jf the heart muscle 1s dam-
aged by a blow-and I might say that it is recognized in 
the last four -or five years that it is damaged in accidents 
much more. often than was ever previously suspected. ,If 
it is damaged in a blow it can be quite severely damaged so 
that the whole thiclmess of the muscle is damaged, and the 
lining :membrane of the heart· where the blood is lying inside 
the heart becomes· irritate-a. and rough. ·when that occurs 
it is· likely or certainly at least possible for the blood to clot 
on the inside of the heart. A roughened place on the inside 
of either the heart or blood vessels in any case tends to give 
.. , .. .. 
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rise to clotting on the inside of the heart. Now to emphasize 
that and make it clearer to you I would like to say that 
when a man has what is called a coronary attack he has a 
situation in which the blood supply to the muscle of his. 
heart is cut off in part, and the lining of the heart becomes 
abnormal and blood tends to clot against that abnormal part 
of. the heart in the lining.. ·when the blood clots, as it may 
do when you have this coronary disease, or people with a 
heart attack, or if the heart muscle were bruised through its 
thickness and that clot forms in there, it stays there for a 
time, and it may stay there indefinitely. It may in time be-
come firmly attached there, but not unusually 
page 123 ~ part of it or all of it becomes loosened by a nat-
ural process and floats away from there. If it 
floats away it is pumped by the heart into the arteries and, 
as everybody knows, the arteries supply all parts of tho 
body, and they get smaller and smaller as branching goes 
on. After a while the clot that is :floating in the arteries and 
being pumped around comes to a place that is too small for 
it to get through, and then it blocks that blood vessel off. 
And in that way1 if it goes to a limb, gangrene of the limb 
may occur because there is no blood going to it; or if it goes 
to the kidneys the kidnev mav become dead on account of no 
blood; or it ·may be pumped to blood vessels that supply the 
hear~ itself and so damage the heart becanse of lack of bloocl 
that it just stops; or it may go to the brain and interfere 
with part of the nourishment of the ·brain. Now it is not in-
conceivable at all, and very easy to conceive medically, that 
a small piece of this clot might break off and float to the 
brain and go to a part of the brain that isn't very important 
·and a small part of it in a small place and cause this boy 
to faint temporarily and tl1(\n recover for some reason that 
he doesn't remember or realize. Now I think it is common 
lay knowledge that part of the brain may be knocked out 
temporarily and recover. Most folks of your 
page 124 ~ age have known people to g·et a stroke and they 
be completely paralyzed on one side of the body, 
and then mysteriousl~r enough next week or a week after-
wards they are walking around. That represents that the 
blood supply on part of the brain, a g·oocl big part, has ·been 
damag·ed, and the brain has recovered ~gain after a minor 
damag·e. Ancl it i~n't at all difficult medically to picture a 
clot, a quite small one, floating away in this case 11 days 
before he died and causing· this nnconsdousness for a time, 
and then ha.ve this recovery. And then 11 days later a larg·er 
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piece of clot floated away large enoug·h to plug up a large 
vessel in. a vital place, either in his heart or in his brain, 
and kill him almost instantly. There would be no pain about 
such death. He just becomes fairly quickly unconscious and 
dies. To my mind that explanation as a possible explana-
tion of the actual diseased procesR explains the facts pre.: 
sented in the hypothetical question rather better than any 
other process that I have been able to think of. It ou~ht 
to be emphasized, howeYer, that the facts in the hypothetical 
question are rather meager. They are not to my mind too 
meager to decide that the boy died of the accident, but are 
rather too meager to decide in detail what patholog·ical 
process, wha.t actual organ had the certain condition in it 
which caused his death. Does that answer the question, 
sir? 
page 125 ~ Q. I think so, in a sense. Do I understand 
that you are basing your opinion on the explana-
tion to this jury that what actually caused his death was the 
injury that you have desc:tribed, that the 11eart was bruised, 
and that bruise caused a clot to form on the heart, and that 
that dot finallv caused his death-was that the cause of this 
boy's death¥ " 
.. A .. No, sir. 
Q. What was the cause of his death t 
A. The accident. 
Q. I am asking you to explain how the accident caused 
his death; from the facts you have in this case I want you 
to tell the jury how tl1e accident caused his death. I don't 
mean how it could have caused it. but how it did do it. 
A. ·wen, sir, I really felt that :i had pretty well explained 
to what extent medically you could explain the situation. 
Q. You g·a.ve this long explanation of how the interior of 
a man operated, and gave a possible explanation. I ask you 
before this jury is that the way this man died t 
A. I think I answered that, sir, in stating· that- You 
want me to base it on the hypothetical question? 
Q. Yes. 
A. From the J1ypothetical question I think I 
page 126 ~ answered that there was not sufficient evidence 
in the hypothetical question to state that one 
special condition in some org·a.n was the cause of this man's 
death to the· exdusion of all other possibilities. 
Q. Do I understand that the substance of your statement 
is that given only the facts which you have that that is the 
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only explanation you can think of that fits those particular 
factsY 
A. No, that isn't the only explanation that fits the facts 
entirely. There are other explanations which fit the facts 
fairly well, but don't explain it as thoroughly and completely 
as the explanation I have giYen. To understand what I mean 
by that I should say this: that every now and again we know 
that there is a certain disease present, a certain condition 
present, and we :find on examination that there is some un-
explainable added symptom, and try as you will you just 
cannot explain the symptom. So that we don't necessarily 
get too disturbed if we find a disease which doesn't explain 
fully all the symptoms that we are able to observe. For in-
stance, a man mig·ht have a hemorrhage in his brain, and the 
usual fact be that he has a higher blood pressure when he 
has a hemorrhage in his brain, but we wouldn't say that he 
didn't have a hemorrhage of tho brain for the sole reason 
that his blood pressure was somewhat lower tha.n 
page 127 ~ we had anticipated. You might actually do an 
autopsy on a man and examine his brain and 
see a great big blood clot in there, and find from the records 
of his life that bis blood pressure was lower than normal, 
whereas the ordinary thing is that it would be higher than 
normal with a hemorrl1age in the brain, but you wouldn't 
deny that there was a blood clot in llis brain when you could 
see it; and you wouldn't deny either the observation that 
he had a lower blood pressure. You would say this is a 
curious thing that in medical science hasn't been explained. 
With that preliminary, .. there a1·e perhaps two or three other 
possible explanations of this man's death of a lesion, specific 
condition of an organ, which mig·ht have led to his death, but 
the other explanations don't to my mind explain all the 
features that were given in the hypothetical question. Would 
you like me to go on and mention some of these other pos-
sibilities Y 
Q. Let me ask you a few more questions about this one pe.:. 
fore we leaye this, if you don't mind. Did I understand 
from you that your explanation of tho dizzy spell he had 
was that he had a small clot in his brain at the time he was 
tying up tobacc.o-that waA evidence to your mind of a small 
clot lodging in a section of his brain f 
A. That would be the explanation of the fainting attack 
that I would give which would correspond to the 
page 128 ~ explanation of the injury to his heart that I have 
given. 
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Q. I know, but I want to ask you this question: Is it pos-
sible for a man to suffer a blood clot to lodge in a section of 
· his brain and to fall down in a faint . and immediately get 
up and leave? 
A. Yes, sir. 
Q. So your explanation of the fainting spell is a blood clot 
on the brain Y 
A. Well, no, I never said that, really. I said that was a 
possible explanation. 
Q. I understand, but we are not looking for possibilities. 
I want to know what youl.' opinion is as to what caused the 
dizzy spell. You heard the facts, you have heard the testi-
mony, you have heard the hypothetical question. Now tell 
us what caused the dizzv spell Y 
A. I have told you that there was not sufficient evidence 
to state that one thing to the exclusion of another could 
eause all his trouble .. 
Q. Now, doctor, it is a fact, isn't it, that people frequently 
who have not been to see a doctor and are apparently in 
good health have some kind of thrombosis or strokes that 
kill them or knock t}lem out of c.ommission without any ap-
parent premonition of it, isn't that trueY 
A. Did you say ''frequently", sirT . 
Q. Well, fairly f reqnent, yes, :frequently? 
pag·e 129 ~ A. People do have strokes, but they don't have 
strokes when they are young and healthy with 
any frequency at all. 
Q. But they do have them? 
A. Well, it is so rare it is· a medical curiosity". 
Q. Isn't this case a medical curiosity, too, that a man was 
in an automobile accident and stated for a half hour right· 
afterwards he wasn't even hurt, and that he never even as-
serted against the man involved in the accident he was hurt, 
from the time of the accident until his death, and then drop 
dead this way-isn't that a strange ~ase? 
A. Not as much .a medical curiosity as a young ma.n in 
good health suddenlv havi!lg a stroke .. 
Q. Isn't there such a thmg as embolism that comes from 
some heredity condition or causes and strikes suddenly-
isn't that a well-known fact? 
A. An embolism which comes from some heredity causet 
Q. Yes, and suddenly strikes and kills . a man Y 
A. No, sir; I don't. 
Q. Your speciality is orthopedics? 
A. No, sir; the surgery of injuries, f:lir. 
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Q. The surgery · of injuries? 
A. Yes, sir. And general surgery. 
Q .. IDi your explanation of the heart you spoke of the heart 
as being a pendulum. You didn't mean to create 
page 130 ~ the impression the heart hangs loosely and 
swings fo·st to one side of the body and then to 
the other! 
A. No, sir; I meant for the pm'poses of explanation it 
would be necessary to appreciate that possibility. 
Q. The heartJ as a matter of fact, nature has pretty fii·mly 
affixed the heart? 
.A. Protected it as well as nature could all the way around, 
but it hasn't protected it as wen as it has the brain. 
Q. Isn't it a very difficult thing to cause a Rhysical injury 
to the heart from a blow on the back that doesn't break a 
bone? 
A. (Pause) Yes, I think it takes quite a severe blow .. 
Q. Takes quite a severe blowY 
A. Takes quite a severe blow from the back to do such a 
thing· as I suggest. I think it would be rather extraordinary,, 
rather extraordinarily severe, yes, sir. 
Q. Now if a person I1a.d had a blow in the back sufficient 
to cause a physical injury to the heart, don't you think that 
that person immediately afterwards would have had some 
1·eaction. that he would have been hurt Y 
A. Well, it is likely there would be some reaction, bnt af-
-ter all this boy was noticeal1ly sick before he really realized 
it himself and resisted going to the doctor. 
Q. Now the point I am asking you about is thls : You ha:ve 
told us it takes a pretty stiff blow in the back to 
· page 131 ~ injure physically the heart Y 
A. Yes, sir. 
Q. Can a man receive a blow in his back with sufficient 
force to seriously injure his heart and not be conscious of 
having suffered it? 
A. Not even be conscious of having suffered a blowT 
Q. Yes. 
A. Oh, no. That man knew he had the blow, though. 
. Q. But the man stated for a period of half hour afterwards 
that he didn't even get s11aken up, he said he was positively 
not hurt. Now I ask you the question-
Mr. Allen: I object to that. He didn ''t say he was posi-
tively not lmrt. 
The Court: He told the officer he was not hurt. I•; 
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Mr. Easley: Aud he told his riding companion he was 
not hurt. 
Q. I ask you whether it is possible for a man to receive a 
blow in his back sufficient to ca.use the injuries you have de-
scribed here and not be hurU 
.A. I think it is possible for a man to receive tbe injuries 
I have described and if questioned as to whether he was hurt 
or not for him to say tha.t he thought be wasn~t hurt, or that 
he wasn't hurt. 
Q. Just not tell the truth, you mean! 
.A. That he wouldn't recog·nize himself· as be-
page 132 ~ ing hurt to a degree that it required special at-
tention. · · 
Q. How long you think it would take him to come t6 t]mt 
conclusion Y 
A.. He might have a brui~ing- of his heart and not 1·ccognize 
it until his heart actually burst. . 
Q. I want to get this straight. Your testimony is that he 
can have a blow that causes a burst of the heart itself and 
suffer no pain from it until the heart burst Y 
A. That is right, sir. 
Q. Is the heart a sensitiv~ organ 1 
A. The heart ought to be divided for this purpose into the 
heart muscle and the heart arteries, and into the covering 
of the heart. Now there is verv considerable sensation in the 
covering of the heart; there i"s a curious type of sensation 
in the heart vessels, and certain things will ca.use pain, cer-
tain damage to the heart, certain type of damag·e to the 
heart muscle will cause pain. In the ~euse of being able to 
touch the heart muscle in the way you ordinarily mean .it, 
H is not sensitive. If the heart muscle is deprived of its 
oxygen supply or its blood supply, it is believed that that 
causes pain to arise; or if the surf ace of the heart is rubbed 
there is pain associated with it. And on the whole the heart 
is ·a sensitive organ, as yon suggest. . 
Q. Now, Doctor, in your first answer in explain-
page 133 ~ ing the type of injury he suffered, you testified to 
the injury to the pericardium sac, or the sac 
around the heart, causing the fluid to collect in it which cut 
off the blood? 
A. Cut off the pumping action; yes, sir. 
Q. Was that the cause of his death, in your. opinion 1 
A. No. I don't think that was the cause of bis sudden 
death, sir. 
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Q. What connection did that have with it? 
A. That was an effort to explain the lowered blood pressure 
that he had, and his feeling of illness, and-I was going to 
say shortness of breath, but that wasn't in the question. The 
weak action of the heart that was described, on account of 
putting a stethoscope over the heart and hearing the heart 
poorly, and that being termed a weak action _of the heart. 
Q. Tilie statements that you have been making here are all 
purely speculation, are they not 7 
A. This is a hypothetieal question. 
Q. But what I am getting at is: That you, from the evi-
dence in this case, don't know what the physical condition 
of the 'boy was as a result of thiR accident, do you Y 
A. Well, no, I don't know what his condition was. I didn't 
examine him. 
Q. The point I am getting at is this: Your answer is 
based upon your deductions from the facts in the hypoth~ti-
cal question, because you had no other explana-
page 134 ~ tion of anything that might have caused the 
death, isn't that t.ruet 
A. I didn't catc.h the ~uestion. 
Q. Aren't there conditions that coulcl have been existing 
inside of that boy you don't know anything about and haven't 
heen told about in the hypotl1etical question-aren't there 
conditions that could liave explained this death that had 
nothing to do with the accident f 
A. I 11an't think of any condition w];iich would be likely to 
cause his death, and stiH have a description of the situation 
as it was given in the hypothetical question. I can't think 
of anything that might be left out of the hypothetical ques-
tion. 
Q. I asked you this question: whether there aren't physi-
cal conditions which could have caused this boy's death ex-
actly like he has been described as having died.having noth-
ine: to do with this accidentf 
·A.. (Lon_g; pause) You mean that if I were told that this 
boy had died and lie clidn 't have any accident, would I be 
able to explain his death by any way that I know off 
Q. Yes. 
A. Of course, it has nothing to do with the hypothetical 
question, none of the facts given in the hypothetical question 
applyY 
Q. The f acti, as to his death. 
A. Except for the accident--
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The Court: The accident is m1t out. 
Q. Leave out the accident. 
Mr. Allen: Do I understand vou a-ssume then the tn1th 
of everything in the hypothetical ·question, except he had no 
accident? 
The Court: Cut the accident out. 
Mr. Allen: I don't see how that can be done, Your Honor'. 
Mr. Gravatt: Suppose· he hadn't had any accident, and 
he had heard a·descripfion of the way he died, what would you 
say caused his death. 
• 
1 A. Would you include in that that he has bruising in his 
backt 
Mr. Gravatt: No, sir; nothing except he died. 
A. Oh, well, shux, if he just died i.n three weeks, there are 
plenty of ways you can explain his death, yes. Sure. You 
eut out the bruising, cut out the pain that he said he had 
in the back, and just takes four weeks, gets thin and short 
of breath and goes downhill and dies-yes, I can. explain 
that, yes. 
By Mr. Easley: ( Continued) 
Q. Such thing·s have happened fairly frequently in medical 
experience, haven't they? 
A. Oh, sure. People go downhill and clie every day; yes, 
sir. 
page 186} Q. So t11e thing t11at lcacls your mind to say 
this is because you have these facts connected 
·with it, and you don't have anything· to turn your mincl in 
another direction, and this is t11e hest explanation that comes 
to your mind from the facts as given to you? 
A. Yes, this is an explanation that links in the fact that 
ne had an accident, and links in a certain amount of medical 
experience and study, and makes good horse sense when you 
add it all together. 
Q. What would have been the manner of llis death leaving 
the question of the accident out? 
A. If you were to eliminate the bruising of his back, and 
the accident and accept the facts that he hacl fainting spellss-
134 Supreme Court of Appe·als' of Virginia 
Dr. Thomas Beath. 
'that he was short of wind, that he had a low blood pressure,, 
the way it is described, and sudden death at the end, well,.. 
the greater it becomes involved-it gets pretty hard when 
you get even those facts as a single unit to gi.ve a real dis,... 
ease~.. Now I am a doctor and know about rheumatic fever,. 
and have studied the disease to some extent. This man 
mig·ht have gotten an attack of what we call rheumatic fever 
in his heart, and gradually his heart became affected and in-
flamed and the sac around it may have filled up with fluid 
as might have happened here, and he might have become 
anemic, giving him a certain weakness, be short of wind-
. well, that wasn't in the hypothetical question, so 
page 137 ~ I can't use that. But he would have had the 
- · weak heart action. It is awfully hard for me to 
think how he might have died suddenly with that disease un-
less he was just ready to drop dead anyway. 
Q. When people die suddenly and they can't find any other 
solution they always say it was heart disease, because the. 
heart has to stop 1 
A. Yes. It is really very difficult, sir. 
Q. Going back to take a g·eneral view of it : After all in 
dealing with this thing you are entirely info the realm o.f 
speculation, }OU can't say with any certainty, and there isn't 
any living man who can say with any certainty what caused 
that boy's death with the meager facts you have, isn't that 
true? 
A. You mean what actual organ had certain disease in it, 
as to what c3.used his death f 
Q. Yes. 
A. No, sir; I don't see how it is possible to do it .. 
Q. I believe that you did say in answer to a question I 
asked you that on account of the structure of the human 
body it takes a powerful blow on a person's back to physi-
ca.lly injure the heart? . . , 
A. Yes. I ·believe it would take a powerful blow the!e. 
By Mr. Gravatt: 
Q. I want to ask you this: ,vonldn't such a 
page 138 ~ blow cam;e sufficient pain for t.he peTson who 
received it to know that he was suffering? 
1\fr. Allen: I object to that. The question has alre&dy 
been asked by Mr. Easley and answered. 
The Court: Let him answer. 
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A. A person would recognize, I beli<we, very definite evi-
dence of having been injured by a blow such as would do this. 
I don't believe it would be nece3sa 1:ily severe enough to 
break ribs, but I think there would be approximately the 
amount of force that would break ribs. The amount of pain 
that is associated with such a blow depend$ to some extent 
on whether or not it is given over the whole of hi8 back or 
over one part of his back. Now if the blow were gi yen by suy 
a horse kick, or even if it were padded on his back, sufficient 
to make a contact between his heart and his backbone, he 
would have very severe pain, becam.;e he would almost cer-
tainly have ribs broken and probably his backbone broken, 
too.;. but if the blow were delivered s:rnoothly over the whole 
of his back, I don't think it necessarily would be terribly 
severe pain. I believe it would be severe enough to make 
him feel that he had received a good blow on bis back, and 
perheps more, but not necessarily more to my idea. I must 
confess in saying- that that I don't think it is humanly pos-
sible to say how much pain would be necessary 
page 139 ~ to be associated with an injury such as is de-
scribed. 
RE-DIRECT EXAl\HNATION. 
Bv Mr. Allen: 
·.Q. Doctor, you ha:ve refer.red· several times to the diffi-
culty -in deterrrµning· ju·st. what particular lesion or organ 
there· was in the body resultin~ from this accident which 
caus.ed-his injury. What clicl you mean by that, "lesion"? 
A. "\Vell, a lesion is tbe medical term, if you like, for some-
thing a.bnormal about the part. Now, for instance, if I put 
a knife wound into the hea.rt that would be a lesion of the 
heart, the knife wound would be a lesion; or if there is a 
boil on the back of a man's· neck, that is a lesion of his neck. 
A lesion is a condition which is abnormal in association with 
the part of the body. 
Q .. So then you meant by that that you couldn't tell what 
partfo.ula.r lesion there was in the body resulting from the 
accident tha.t caused· the death? 
A. That is right,· sir. 
Q. ·To the exclusion of all others f 
A. That is ri?;ht, sir. 
Q. Of course in giving your answers you are assuming the 
truth of the f ac.t~ stated in the hypothetical question, to-
gether with what Dr. Bailey has testified to? 
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.A. I excluded in my consideration what Dr. 
page 140 ~ Bailey, what I heard Dr. Hailey testify to. Dr. 
Bailey testified, for instance, that the boy was 
seen by him to have lost weightt, ,and that he was short of 
breath and that he had 11ales in the back of his ·chest. I did 
not include those considerations with thP answer, in formu-
latin~: the answer. 
Q. -·wen now, if you include ,those statements mad~ by Dr. 
Bailey would :thitt strengt]ien or weaken your opinion a.s to 
the accident being the cause of injury which resulted in the 
death of this young man! 
.A. Oh, it would slightly stFeng-then my feeling about it. 
It would :be more partieularly strengt,hening of my ideas ,as 
to what actual lesion there was rather than the question of 
whether the accident was to. blame, was the major cause of 
the boy's death. 
Q. Now with reference to a man ,coming to a sudden death 
like this young man 1dicl: nnless you know something about 
the history of a person who came to a sudden death like that 
it is impossible 'for .you to toll what the cause ·of death was 
in the absence of an autopsy, isn't it-if you know nothing 
about the history of the man, his habits or state of health 
and no autopsv is made, have you any way of finding· out 
what <!ausecl his death? 
.A. Wel11 of course, there are certain disease ·conditions ,of 
-which people •.die -that we don't ·require an au-
page 141} :topsy ito ,deciBe what tlisease it ·was. Y.ou can 
-in ,deciding a particular lesion or -a particular 
cause of death, yon ·.ean ,carry .that to almost :any extreme 
of .fineness, .from the fact 1you ,could hav.e .a person run over 
by a railroad .train .::ind all ,mangled up and say ''What, caused 
Ms death T '' You wouldn't ;know whether it was his leg get-
ting cu.t 1off, ihi'S· heat.t ror ·.wlrnt just exactly it was. And the 
finer you .go the .more difficult ·it is :to -be speciffo. In ,a gen-
eral way ·in ·most .eases ·you -can deciile what tlle major cause 
of death for practical reasons is. But for scientific and 
ultta-scierttific 1purposes .it becomes more ; and more difficult. 
¥011 might, ifor insta:1we, ]1ave, :a · case that died of anemia. 
That is attaching a very nicte ;name to the cause ,of dea:th, 
but the next thing is you want to know what type of anemia, 
and the next thing after that 1is what is the cause of that 
tvpe of· anemia, and what is the cause of the cause, if you 
like. and so on. So ~that ·you -ean ~et 1·overly .fine :about the 
matter. 
Q. Suppose you were told today that John Smith was run 
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over by a rafulroad train and all mangled up and he died. 
You would know that .the train killed him, hut you wouldn't 
know what particular :thing the frain .cUd -to him, what par-
ticular minute cause there was that brioug-ht _about ·his death, 
would y.ouY 
A. I :think that is .right; yes, sir. 
· page 142 } Q. And if somebody were to tell you today 
''Well, John Smith dropped dead'' that _is all 
you ;}mew, that he just all of a sudden fell ,out .dead, you knew 
nothing about his state of health, nothing· about his history, 
and no evidence of any blow, you couldn't say what really 
caused his death, could yoi:tf 
A. No, I ·could mot-; no, .sir. i[n that case you would say 
he. died of heart stoppage, I guess. 
Q. In a sense everybody dies ·of ,heart failure b_ecause when 
his heart fails he just stops living·? 
A. That is right. 
Q. Ag·ain, .assuming the truth of :the facts stated ·in the 
hypothetical . question, and also· ;taking into coni:;ide.ra_ti.on -the 
statements 'Dr. -Ba1ley ·made, .:w;hic11 yo.u nefe:r ;to, c:an Y:.ou 
figure out- ·with any rea:sonable !pnobability .anything that 
caused ,this .man1~s .-death ;Qther :than tho :aooidenU 
A. No, sir; I can't. 
Q. Are you :reason0.1blyi,t?ertain ,in your own wind-that what-
ever injuries he received, whatever the nature of them was 
that they produce"d :his, deathl . 
A. Yes, ·Rir. I .feel ,reasonably :certain :of that. 
,Q. (Considering .the rhale··.:and · hearty ,.condition in which 
this young man was in, according to the hyp.othetief;l;l ques-
tion and according to the testimony of his father, whicli you 
heard, I believe-
page 143 } A. Yes, sir. 
Q. -and the hesi~ancy :which :he had .-abo.ut ;go-
ing to a,do<!.tOT, could ·you· say-whether or "not it .was entirely 
po.ssible for him to have received an injury in the .accident 
sufficient to ultimately produce his death and at tthe :time ..im-
mediately· after the ·accident ,not :reaHze ··th.at 'he .was iinjured 
so -severely::'I 
Mr. :Easley: ·.it has .been :testified here tha.t ,he stated :him-
self he was not injured. I am ·going to -stick ito that point, 
because both of those who testified · to that were ·his Qwn 
witnesses, and they testified that this man said he was not 
hurt. · 
l3S Supreme· Court of Appeals of Vi:rrginia 
Dr. Thomas Beath. 
The Court: I have sustained that objection. Can't :rise 
a.ny higher than their own testimony. 
Mr. Allen: I am not asking with reference to this boy. 
The Court: I am not g·oing to let you ask with reference 
to anybody in the County of Halifax or Lunenburg. 
Mr .. Allen: "\Ve would like for the question to be recorded,. 
and would like to have the witness answer in the absence 
of the jury. 
The Court: .All rig·ht, we will take a recess for a few min-
utes .. 
Note: After a short recess and conference between coun-
sel the stenographer was asked to read the ques-
page 144 ~ tion to the ·witness, which was done in the ab-
sence of the jury. 
A. Yes. 
Q. Can you state whether or not it is a matter of common 
knowledge in the science of medicine that a person ·may sus-
tain an injury in an accident of sufficient severity in some 
way to ultimately cause his death and yet the person imme-
diately following the accident might not realize that the per-
son was injured to such an extent Y · 
A. Oh, yes, that is very well known in medicine. · 
'ITh.e Court: "\¥hat is your objection to it Y 
~Ir. Easley: Nothing but abstract question there. 
The Court: I am going to sustain the objection. Bring 
the jury back~ 
Jury now in: 
The Court: Go ahead. 
:Mr. Allen: Does Your Honor. :permit the witness to an-
swer the question Y 
The Court: No, sir. 
Mr. Allen: We wish to note an exc~ption1 may it please, 
Your Honor, upon the ground the question is prope1· and in 
any event particularly so because it is respon-
page 145 ~ sive to the cross examination of Mr. Easley on 
that same subject .. 
The Court : All rig-bt. 
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page 146 }- DR. J. R. BAILEY 
resuming the witness Rtand, testified as follows: 
By Mr . .Allen: (Continued) 
Q. Doctor, you did not complete your testimony ·when you 
were on the stand a few moments ago. I-will ask you if you 
were present and heard the final form of the hypothetical 
question addressed to Dr. Beath¥ 
.A.. Yes, sir. 
Q. I will ask you to assume the truth of the facts statecl 
-in that question and answer. as to what you ha.ve to say 
with reference to the cause of this young· man's death. 
A. In my opinion Dr. Beath gave a very thorough discus-
sion as to what might have been the causes of death as ap-
plied in the hypotheticnl question. Of course he did not 
mean to imply, I don't believe, that there couldn't be other 
causes, because there can be. But most probably he came 
as near as nearly as possible to a correct diagnosis. 
Q. Now, Doctor, your own examination of the hoy and your 
knowledge acquired from your own examination-what have 
you to say on that basis as to the cause of his death¥ 
A. If I had been with the bov at the time of his death it 
would be impossible to state just exaetly what 
page 147 }- lesion or what particular condition was the cause 
of death, but we do feel that the accident was 
the beg·inning, was the beginning· cause. 
Q. Have you any doubt in your own mind on the subject 
of whether the accident was the cause of this young man's 
death¥ 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Gravatt: 
"Q. Dr. Bailey, when did you see the boy young· Kirk prior 
to October 19, 1941 7 
A. Somewhat more than a month before wlrnn he came for 
me to go to see his sister. 
Q. Was that in Aug·ust f 
A. I don't have that date down. I think it was probably 
then. 
Q. You think it was in August? 
A. Either August or September. 
Q. Had you ever practiced on him before? 
A. No, sir. 
Q. I wish you would re:fiect-
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A. I wanted to be sure a-bout this before I came, before I 
gave my testimony, and I have reflncted a.s well as I can and 
I have never presc.ribed for the boy in anv man-
pag·e 148 ~ ner nor examined him in any manner before Oc-
tober 19, 1941. 
Q. You quite certain of tha.t Y 
A. As certain as I can he. 
Q. You remember in the month of Novemher, the 11th of 
12th of November, 1941, this gentleman right here, Mr. 
Cooper, and Mr. Babcock of Chase City coming to see you 
and talking to you about this boy and your examination of 
him¥ 
A. Yes, sir ; I believe I do. 
Q. You do-Y 
A. Yes, sir. 
Q. Do vou remember telling them that about two or three 
years ago you treated young; Kirk for a general rundown 
condition and had built him up before he was released from 
Your treatment Y 
·.. A. According to my record, my rec.ollection later I am 
positive that I had reference to one of his brothers and not 
to him. 
Q. You did make that statement, however, to Mr.-
A.. I ·possibly did make that st,ate.ment. I wasn't certain 
I had ever examined him at alt 
Q. Did you make that statement to Mr . .Babcock? 
A. Yes, sir. 
Q. Do you know Mr. Babcock of Chase City? 
A. Yes, sir. 
Q. And you know Mr. Cooper? 
page 149 t A. Yes, sir. 
Q. Didn't you tell them on this occasion tha.t 
the only thing you found on this boy when ]1e crune to see 
you on October 19th, 22 days after the accident, was a bruise 
on his back near his shoulder, bri1ise as large about as a 
fifty-cent piece-do you remember ·telling· them that Y 
A. Yes, sir. I didn't say that was the only abnormal con-
dition I found, though. 
Q. I didn't ask ·you that; I am asking you just straight 
questions. You will have to answer yes or no. · 
A. That was the only evi.denee of a blow that I co:uld find 
on him. · 
Q. And didn't you tell them at that time that you couldn't 
attribute his death to the automobile accident! 
A. (Pause) My recollection is that I did not. 
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Q. Do you deny it? 
.A.. I don't deny it, nor affirm it. . 
Q. Didn't Mr. Cooper ask you, and didn't you promise to 
give Mr. Cooper a written report as to your examination of 
this young man T 
A. If I did I probably g·a.ve it to him. I don't recall that 
I did. 
Q. Isn't it further a fact that he came to see you repeatedly 
and couldn't get the report, and that Mr. R. Page Morton, 
an attorney, on behalf of the defendant had to 
page 150 ~ get a report from -you and that you finally gave 
him a written report on May 12, 1942? 
A. I don't recall that he came to see me anv more about 
the particular case. .. 
Q. Didn't Mr. Page Morton come to see you to get a report 
and make an appointment to talk with yo1=.1 about it, and be-
fore Mr. Morton could get back you wrote him this letter 
giving him a report-1 , . 
A. I don't recall :M:r .. Morton promising to come back or 
promising to talk with him a·bout it. I have not read it. I 
am not trying to evade anything about it. 
Q. Didn't you make an appointment with Mr. Morton to 
see him.Y 
A. No, sir. 
Q. Now, in your opinion what was the cause of this boy's 
death Y I don't want you to take a blanket shot and say 
'' Yes, Dr. Beath is a very learned man and I endorse his 
opinion'', I -want you to give U§ your opinion. You have 
seen him and examined him, and I want you to tell this jury 
what caused his death. 
A. Just as I stated previously had I been with the boy at 
the time of his actual death I could not have told what par-
ticular lesion caused l1is death, but that in my mind I would 
date the beginning of his fatal illness from the accident. 
Q. When you wrote to Mr. Morton on the 3rd 
page · 151 }- you didn't tell him any such thing-: if yoµ had 
been with him at his death vou couldn't sav·wha.t 
caused the death of the boy. Didn't you give Mr. Morton a 
cause of his death f 
· .A. I don't recall. I have no copy of that letter. 
Q. Let me read something· to you. This is on your sta-
tionery, isn't it (Showing witness pap.er writing)! 
A. Yes, sir. 
Q. That is your signature there¥ 
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A. Yes, sir. 
Q. Now. ,this letter is dated May 12, 1942. Here is one 
paragraph of it: ''I attribute all his illness to the automo-
bile accident and believe that he must have sustained an 
injury to the vagus nerve which supplies both the heart and 
the lnngs'' ! 
A. Yes, sir. 
Q. ·what did you know about the matter to cause you to 
Aay that the injury was to the vag:us nerve and you come 
here and tell this jury now that if you had been there and 
Reen him die you couldn't say what was the cause of his 
death? 
A. I didn't state that that positively was the cause of his 
death. 
Q. But you give that opinion that is what caused his death. 
A. My opinion at that time and at the present time is that 
his death certainly resulted from the accident, and could 
have resulted from an injury to the vagus nerve 
page 152 ~ which supplies the heart. 
Q. Is it possible for this man to have received 
an injury to the vag·us nerve without severe manifest and 
evident physical injuries to the portion of his body that pro-
tects the vagus nerve¥ · 
.A. Would you mind repeating that question Y 
Q. ( Question read) 
A. Yes, sir. 
Q. ·where is the vagus nerve located¥ 
A. It begins in the neck and goes down beside the wind-
pipe to the left of the windpipe clown into the chest .. 
Q. You saw a bruise under his left shoulder. How on 
earth could the blow that caused tlH} bruise under his left 
shoulder have affected the 'trng·us nerve going down the wind-
pipe! 
A. In lots of ways it c.ould have affected it. Most prob-
ably we would haYe to say, I suppose, that since the heart 
action-heart is suspended by these large vessels· from the 
anterior chest wall, tha.t in rebounding· at the time of the 
accident it damaged the vagus nerve. 
Q. Did you ever play football! 
A.. Yes, sir. 
Q. Where did you play f. 
A. Hampden Sidney. 
Q. Did you e,rer hear of anylJOdy who played 
page 153 ~ football receiving· a blow that inj1:1red his heart 
like this Dr. Beath has testified to, or injured 
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the vagus nerve-how in the world would the thousands of 
boys that play football every fall ever be able to play if the 
heart hung like a pendulum in the breast and was so delicate 
that a bump on the back would cause him to die 30 da:ys 
afterwards; how are you going; to explain that f 
.A.. Because in playing football , you have a different set.-
up; and they very seldom receive blows of such severity as 
this boy did. 
Q. You don't know what sort of a blow this boy received, 
how se-vere . 
.A.. Apparently. 
Q. You didn't see him until the 19th? 
A. No, sir. 
Q. And the evidence here is that he told Harding ·walker 
he wasn't hurt and told the officer who came there 30 min-
utes later he wasn't hurt: don't vou know that if he had 
received any severe p]1ysici:1l injury· to l1is baek that he would 
have known it and would have bt~en suffering from it? 
.A.. It is entirely possible for anyone to receive a fatal blow 
and not realize that he or she has been seriously hurt. 
Q. That may be true, hut a fatal blow such ·as this: the 
evidence is that this car was hit from behind and 
pa.ge 154 r the rear dented in-that is all we have-and that 
the back of the seat tilted back, and that these 
boys leaned back at an angle of 45 degrees. W11at was there 
about such a situation as that to cause the death of Kirk 
and not hurt this other hoy wl10 was sitting right by him; 
what protected the other boy's heart and his vagus nerve! 
.A.. That is impossible to say, I believe. 
Q. Well, doesn't it stand to reason that with Kirk holding· 
onto the wheel that he could protect himself better than the 
boy who was sitting to his side and loose in the car by· him? 
A. No, I think not. · 
Q. You don't think so? 
A. No, sir. . 
Q. You have frequently heard of passengers on the rig-ht 
being thrown through the winrlshield, haven't you f 
A. Yes, sir. 
Q. Yon seldom hear of a man who is driving the car and 
holding the wheel being thrown around like that, don't you? 
A. Very seldom. But he was placed in n. very confined 
quarter in being- under the_ wheel. 
Q. ·But he wasn't hurt in front; the only injury that you 
have testified to was to his backY 
A. Yes, sir. 
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Q. And that hacl to come from a blow from a 
pag~ 155 r cushioned seat, and he could hold ]1imself firmly 
and prevent the blow while the boy who was 
loose is still living and his vagus nerve hasn't been hurt and 
his heart hasn't been hm·t ¥ 
A. It is entirely possible the vagus nerYe had nothing to 
do with this bov's death w11atever. 
Q. I ag-ree with you. I think we will see when the matter 
is fully gone into that the vagus nerve didn't have any more 
to do with it than the N ortb Pole. When you saw him on 
the 19th of October what did you tell him about going back 
home and resting! 
A. I told him to go home and go to bed. 
Q. ,Go home and get in the bed 7 
A. Yes, sir. 
Q. If he had gone home and gotten in the bed he would 
have been living today, wouldn't bet 
A. I can't say he would. 
Q. You think he would? 
A. He would have stood a better chance. 
Q. Don't you think the chances a.re just as good, on the 
opinion you are expressing, that that accident didn't kill 
him? 
A.. That question is rather impossible to answer. 
Q. Did you tell him he might die if he didn't go to bed 7 
A. No, sir. 
Q. Did he come over to see you before he took 
page 156 r that trip down to North Carolina when he did 
die? 
A. He came to see me five days after the 19th, which was 
the 24th of October. 
Q. What happened then? 
A. I was in bed with the flu, ancl he saw my father. 
Q. You know what your father told him Y 
A. He told me that he tolil him essentially the same thing 
I did, to go horn~ and go to bed. 
Q.. Go home and g;o to bed Y 
A. Yes, sir. -
Q. I knew your father a long time and have the highest 
respect for his memory, but isn't it a fact that the elder Dr. 
Bailey told tha.t boy that he had a bad heart, to go home and 
go to bed? 
A. I didn't hear the conversation. I wouldn't be able to 
say. 
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Q. Dicln 't your father tell you, Dr. Bailey, that he told him 
that! 
Mr. Allen: If he didn't hear the conversation he can't 
testify to it. 
Mr. Gravatt: Here is his physician. If you object t() it 
that is all right. If you are afraid for hlm to answer that 
let us stand on your objection. Tha.t is all I have to ask. 
Mr. Allen: All we want is that you prove vour 
page 157 ~ case by legal evidence. ' ., 
Mr. Gravatt: If you are afraid for that to 
come out I will stand on that. I am through. 
Witness stood aside. 
page 158 } · DR. JOHN OWEN 
a witness introduced in behalf of the plaintiff, 
'first being duly sworn, testified as follows : · 
DIRECT EXAMINATION. 
By Mr. Allen: 
Q. Doctor, will you state your age-
The Court: Gentlemen, I think you can take the same 
thing here: that Doctor Owen is a qualified physician with 
many years experience in this County. And it is so ordered 
unless there is an objection. · 
Mr. Allen: May we assume he is thoroughly qualified Y 
Mr. Gravatt: Yes, sir, as far as we are concerned. I can 
look at him and see he is. · 
The Court: Go ahead, Mr. Allen. lt saves four or five 
minutes. 
Q. Were you in the Courtroom when the final form of the 
hypothetical question was drafted and addressed to Dr. 
Beath? 
.A.. Yes, sir. . 
Q. You were present also. when Dr. Bailey testified? 
A. Yes, sir. . 
Q. Were you present when Mr. Kirk testified, the boy's 
fatherT 
A. Yes, sir. 
page 159} Q. Were you present when the young man 
Harding Walker who was in the car with young 
Kirk testified T 
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.A. No, sir. 
Q. Assuming- to be true the facts stated in the hypotheti-
cal question, and from your lmowledge and experience as a 
physician and surgeon, can you give an opinion as to whethe1~ 
the death of Kirk may have :resulted ft-om the injuries sus-
tained in the accident, or whether the accident was a com-
petent producing· cause of injuries which caused his death 1 
A. Yes, sir; I do. 
Q. What is that opinion 1 
A. My opinion is that this young· man died from a rup-
tured embolus, a clot in the coronary artery, that delayed 
in its rupture for about five to three weeks. 
Q. Is that a general recognized cause of death under cir-
cumstances of that kind¥ 
A. I understand it is. I think the Commissioner ·Of New 
York State allows that .. 
CROSS EXAMINATION .. 
By Mr. Easley: 
Q. Doctor, what are the symptoms of a clot in the coronary 
artery? 
· .A .• It depends somewhat, sir,. on the location of the clot .. 
May I show the jury a cut, Mr. Easley, that they 
page 160 ~ might understand a little better¥ · 
-Q. Yes. 
A. This is the blood supply of the heart (Indicating); this 
is a pump, tlm most powerful pump that ever was discovered. 
Tbe amount of work done by that is comparable to the great-
est pumps in the world. That heart wall is muscler That is 
the left side. The heart is supplied by 'these vessels which 
branch off from this vessel which comes between this ven-
tricle. the ventricles and the auricles of the heart. Four 
chambers of the heart. Now in a case sinnlar to this-I 
marked the spot there-that is jnst ronghly-as the probable 
location of the embolus or clot. You notice the blood ves-
sels, as the doctor said, become smaller at each tip. That 
clot might have descended thus far and became embedded, 
a:s you can see in looking at it. \Vhen it got to a narrow 
place it stops it up. That is what we call an embolus, and 
then the part of the heart wall that is supplied by that artery 
of course is deprived of nutrition and may die unless cir-
culation is restored. 
Q. v\That in your opinion caused the clot in the coronary 
artery! 
l B. M. Spencer, Admr., etc., v. ·walker Neal 
n·r. John 0w'3n. 
147 
A. I think the clot was a clot wl1ich was liberated by the 
impact, or the blow, probably in some of the other blood 
vessels in the chest. 
page 161 r Q. All of the facts in this case show he wasn't 
injured in the chest at all. 
A. IR that so ? Tlha t is true. 
Q. Then where do you think the clot came from? The 
only injury the boy received was a blow in his back from a 
cushioned seat? 
A. That wa.s the only visible injury. 
Q. You mean he could get an injury and there be no visible 
signs of it at all? 
A. Dr. Bailey said he had rales in his lungs. 
Q. You mean the facts in this case a.re that his chest was 
not injured a.t all? 
A. Externally? 
Q. Yes, sir. 
A. He does not know w-l1at was done internallv. 
Q. You have to base your testimony on the facts in the 
case; and the facts in the case are that he had no injul:'y to 
his chest. 
A. External or internal? 
Q. Yes, there is not the slightest evidence -
l\fr. Gravatt: "re ohject to the doc.tor reading from the 
book to the jury. 
The Court: Wait a minute. "'What are you giving· that 
to the jury for? 
A. Want to see it (The book)¥ That illus-
page 162 } trates conditions similar to ones I have described. 
Q. Tell the jury what caused the clot and 
where it came from, Doctor. 
A. The clot was probably caused by a break in the lining 
of a blood vessel, w11ich break causes the . blood to . clot, 
stagnate and to clot at some parts of its course, not neces-
sarily permanently, but later on probably obstructing· a 
smaller blood vessel, which is an embolus. . 
Q. When do you think that the cmbolus got into the cor-
onary artery? 
A. I think tl1e embolns g·ot in there at tl1e time of the ac• 
cident. 
Q. At the time of the accident 1 
A. Yes,· sir. 
I 
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Q. Doctor, doesn't a clot in the coronary artery cause 
severe pain? 
A. Not alway·s. Thel'e is a case on record in Richmond 
where a young man was stabbed thl'ough the heart, got a 
post mortem on him and found a perfect picture of a 
coronary clot-he received no pain whatever. 
Q. Did anybody know when the coronary clot started Y 
A. When he was struck. 
Q. How long did he live i 
A. A few hours. · 
Q. We are talking· now about thirty days, doctor. This 
man, it is your theory, got a coronary clot in 
. page 163 r his coronary artery on the 27th day of ,Septem-
ber? 
.A. Yes, sir. 
Q. And he suffered no pain from it from that time until 
he dropped. dead on the 26th day of October? 
A. It is possible. 
Q. Tthat is your theory of how it happened f 
A. Yes, sir. Thought to be in the wall of the heart itr,elf, 
one of the smaller branches of the arterv. Those arteries 
permeate the wall and nourish. the heart muscles. 
- Q. How did this blow such as has been described, not a 
blow. but a pressure, a man who was simply pushed against 
the back of a cushioned seat-it wasn't severe enough to 
cause him any pain, and how did that cause a embolism in 
the coronary a.rtei:y 1 
A. Em bolus was transferred from another arterv in his 
chest. " 
Q. In the chestY 
A. Yes, sir. 
Q. YOU think-
A. In my opinion. 
Q. You still going to put it in the chest 7 
A. That is the only place he was injured, wasn't it¥ 
Q. No. He ,vasn 't injured there at all. 
A. His back was bruised. 
Q. Embolisms come from other causes, don't they f 
A. Yes. 
page 164 ~ Q. As a matter of fact, isn't the embolism 
more apt to come from pther thing·s than . a. 
traumatic injury? 
A. Not at that age. Embolisms come around the middle 
fifties-forties to sixties, generally. · 
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Q. That may be the general ,rule, but isn't it a fact that 
embolisms come more often from other things than f rmn 
traumatic injuries t 1 _ 
.A. Yes, sir; that is absolutely true. 
Q. And embolisms come from any kind of disturbance that 
may be set up inside of you like infection or anything of 
tliat sort, doesn't iU 
A. It is possible. 
Q. And it is- . 
A. Most embolisms in aged people are due to slowing of 
the blood stream due to hardening of the arteries. 
Q. I am speaking now of the young person. Isn't it a 
fact a young person who had any kind of infection in his 
· circulatory system, that could cause an embolism! Suppose 
he had bad tonsils or bad teeth Y · 
A. t don't think so. 
Q. You don't think so f 
.A .• No, sir. 
Q. You didn't come to see me about two years ago. You 
know it is a fact that a person that has-
page 165 }- .A. Do you mean coronary embolism or .gen-
erally? Jou had an embolism in your system, 
didn't you; not coronary? 
Q. It turned out that way. 
A. You didn't have coronary, I don't think, sir. 
Q. Is it true, isn't it, that a coronary thrombosis can come 
from an internal infection f 
A. It is possible, with blood stream infection. 
Q. What is that f 
.A. It is possible with blood stream inf ectiou. 
Q. With blood stream infection? 
.A. Yes, sir. 
Q. That is what I mean . 
.A. Yes. 
Q. Anything tl1at would cause infection in the blood stream 
could set up a embolism in the coronary artery, 
.A. It is possible. 
Q. Suppose you had trouble in your lung:s or cancar of 
the lungs or anything of that sort; couldn't that set up an 
embolism! 
A. That would be something that would go the other way 
-infection in the. lung would go through the right side of 
the heart, and not the left. In otl1er words, woulcln 't g_et 
into the systaltic. circulation. 
150 S apreme Court of Appeals of Virginia 
Dr. John Owen. 
Q. You can't tell in this case which ~ide the 
page 166 } embolism went in Y 
A. I think the embolism went in from the 
systemic side, not the pulmonary. Had it gone through the 
pulmonary circulation he would have had a pulmonary em-
bolism. 
Q. What is the difference f 
A. One is a blood clot in the lung, which will produce 
death; one is a blood clot in the arteries, or veins of the leg, 
or others. 
Q. Isn't it true when these embolus break loose in any 
part of the body they can lodge in any part of the body-
get in the blood stream and lodge in any part of the htody 7 
A. It depends on which side the l>lood stream is infected .. 
You have two complete circulations .. 
Q. Explain that. 
A. One goes to the lungs alone, and the other to the 
systemic circulation. 
Q. Is there any way from the facts of this ease you. can 
tell this jury where the embolism started Y 
A. No .. 
Q. Or that there was an embolism! 
A. No. We are not positive it was an embolism. 
Q. That is just your-
A. That fits the situation, the symptoms, more than any-
thing else, among which was the lowered blood 
page 167 ~ pressure and the time element of three weeks .. 
That is very significant. 
Q. You think that his heart was injured physically? 
A. Not necessarilv. 
Q. So your theory is different from Dr. Beath's? 
A. The embolus itself would produce the weak hea.rt aud 
the g-radual increased weakness.. .A.t the time when that 
blood clot became organized the heart muscles surrounding 
that blood clot being deprived of its nutrition just g·ave way 
and ruptured .. 
Q. If we assume that this man died of an embolism, I ask 
you as a doctor if there is any possible way that anybody 
can tell with any certainty what started the embolism 1 
A. I would sav tbe accident started it. 
Q. To the exciusion of everything· else f 
A. Not necessarily to the exclusion; most probably .. 
Q. Nobody can say, can theyt 
A. No, sir. 
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• J ~ ~. 
~ ~ Q. And that is. just your best guess, nnd that is about all 
there is to itY ·· ' · · · .. · ·· 
A. Tlhat explains all the symptoms of the hypothetical 
question. 
1 Q. That explains the symptoms, and you accept that as 
the mo·st plausible theory among other theories Y· · · · . · 
· · A.: That · or other theories. The one he bas 
page 168 ~ mentioned about tamponade of the heart, which 
. ' . . means the lieart 'is enclosed ii'l a sac· which be-
comes filled with fluid, therefore the muscular action of the 
heart is restricted, like you are trying to w~Jk under water-
~he pressure is so great you haveh't any power~ · · · 
Q. You think the heart symptoms described were caused 
bv the embolism! 
.. .A. Yes, sir. · 
·. Q.· Instead of ·the h~art ·symptoms· causing the embolism, 
the embolism caused the heart symptoms! 
.A.. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Allen: 
· Q. Doctor, as.I u11:clerstanc1 it) an embolism i_s a portion of 
a elot in a: vein ? · 
· .A. An embolism is a blood· veE:_sel th3:t is completely 
plugged. That 'differs from a thrombosis--that is a cfot that 
clings· to the side of a. vessel~ when it dislodges 'a.nd' becomes 
so tig·htly embedded in there to carry along in .the blood 
stream, it' becomes ·ari embolism.. . . . 
' Q. ~n embolism may foHow injuries to any portion of the 
body? 
A. Yes,. sir.~ . 
Q. And ma.v cause death? 
-page ~69 ~ Ii-~. Yes, ·sir.~ . · ;. · · · · · 
Q. Not iriunediate death. hut death? 
A. M:a.ybe deferred death. I 
Q. Def eri;ed death? · 
A. Yes, sir. · · ·· ·· · · -· · · 
· Q. You· stated~ of -cdur~e, '·you cannot ·say with ·any abso-
lut,e. certainty what ~~used the y~ung man's d~ath f 
A. No, sir. 
Q. The most probable c.ause, and w11at you think probably 
caused his death was the injury sustafoecl in the accident? 
A.. Yes. Resulting in traumatic embolism. 
Q. You feel reasonably certain of that? 
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A. I think that can explain all the symptoms. 
RE-CROSS EXAMINATION. 
By Mr. Easley: 
Q. If you knew of the facts of thiA man's death and you 
had heard nothing· of this accident-you knew that he died 
on a certain day in a certain manner followin&" certain symp-
toms, what would be your explanation of his death under 
those eireumstancesT 
A. Acute dilatation of the heart. 
Q. What would cause that? 
A. An infection; rheumatic heart. 
Q. Any sort of internal infection? 
page 170 ~ A. No; any infection that had particular ref-
erence to the heart muscles or the lining· of the 
heart. Rheumatism is the one that is most frequent. 
Q. What are some of ihe others? 
A. Streptococcus. 
Q. Do not bad teeth cause streptococcus infection? 
.A. So we are told. 
Q. And so do tonsils¥ 
A. Yes. 
Q. And that could have ca.used this same condition you 
have described T 
A. No, it would produce other. symptoms first. 
Q. But it would finally result in this embolism which you 
spoke of! 
A. No. I am talking· about the other, wl1at he said the 
cause of death, I would not put as. embolism. 
Q. You would put it down as-
A. Acute dilatation of the heart due to weakening of the 
heart muscle. 
Q. If you eliminate the fac.ts connected with this, the fact 
tl1at there wa,:; an accident, that would be your explanation Y 
A. 'rhat woul~ be as good as any. 
,vitness stood aside. 
Note: Court is now adjourned for the day until 10 :00 to-
morrow. 
page 171 } August 5, 1942. 
10 :00 A. :M:. 
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Note : The hearing is resumed on this the second day of 
the trial, viz ! 
EDWIN KIRK 
.a witness introduced in behalf of the plaintiff, first being 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Allen: 
·Q. What is your name t 
A. Edwin Moore Kirk. 
Q. What kin were you to Houston Kirk! 
A. Brother. 
Q. How old are you T 
A. 25. 
Q. Were you living at home at the time your brother be-
came involved in this accident 1 
A. I was. 
Q. Your brother living at home also! 
A. Yes, sir. 
Q. You two worked together on the farm? 
A. Yes, sir. ~ 
Q. How soon after the accident did you hear of iU 
A. About 10:30 o'clock; I was in Chase City. 
page 172 } Q. Did you see the ear that night that your 
brother was driving Y 
A. At 11:00. 
Q. Will you describe to the jury how that car was dam-
aged, the rear and the seat and all parts of it? 
A. The rear was smashed from the right side of the back. 
Seat was jerked completely loose from the mat, the floor 
of the car. 
Q. The seat was thatt 
A. Jerked completely loose, and the hinge on the back and 
all was broken. And the vacuum tank on the motor had been 
broken. 
Q. What type of front seat was thaU 
A. The seat part was solid all the way across. 
Q. Solid all the way across? 
A. Yes, sir. 1 
Q. The back, you mean Y 
A. No, sir; where you sit. And the back of it was in two 
separate pieces. 
Q. The back that was behind the driver, where was that 
when you saw it Y 
... 
I 
,• \ '1. ,. ' 
• ........ 
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.A. It -was- laying against the back seat, 
Q. ·what was it that was broken about iU 
A. The vacuum tank on the motor. 
~~~e 1~3 } Q. The seat. . 
A:· It· was jerked . compJetely loose from the 
floor where it fastens, and the hiriges that let that up so 
people could get in b~hind o.n the driver's side were broken 
in two. 
Q. How large are those hinges! 
A. They are made of steel; couldn't tell you the size. : 
Q. Did yon go to the scene of the aecident that night t· 
A. No, sir. · · · 
Q. Did you go there at all afterwards f 
A. Yes, sir. 
Q. WhenY 
1\.w 12 :00 Sunday morning~ 
Q. The accident happened Saturd~y night t 
A. Yes, sir. · · 
Q .. A.nd you went there 12 :00 Sunday morningf 
A. Yes, sir. 
Q. 'What did yon see in: the highway in the shape of marks 'l 
. A. There were black marks ranging from pretty close to 
the white line over about a foot and a half or two feet to the 
right. · · · · · · · · · 
Q. On whicl1 side of this intersecting road 631 f .. 
A. It was on the side next to the Junction, before you get 
to the road where l1e was fixing to make his turn~ · 
Q. On the· side from which both of these cars were ap-
proaching T . . . . 
page 174: ~ A. Yes, sir.' · · · · · · · · 
· · - · Q. How long were thes.e skid marks? 
A. I don't know. 
Q. Can you describe to the jury the· state of health that 
your brother wa~ in prior to the· accident? 
A. so· far as I know in the verv best. 
Q. What did he do f • 
A. Anything that l did. 
Q. What kind of work on the _farm did you and· your 
brother do? : 
A .. Anything tl1at. came up on the farm. 
Q. Plow all day long? 
A. Yes, sir. 
Q. Walk behind a plow f 
A. All day long·. And mowing machine, anything else, 
from 12, 14 or 16 hours. 
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Q. Cut buncl1es of tobacco? 
A. Yes, sir. 
Q. .Split rails Y . 
A. Never split a rail in my life. 
Q. You didn'U 
A. No, sir. . 
Q. What would you say with reference to his ~bility, to 
lift, for instance bags of fertilizer 7 
A. He could just clear a 200 pound bag any day he got 
ready. 
page 175 }- Q. You ever known him to complain of any 
ailments or sickness at alU 
A. No, sir, re.. . . 
Q. Ever lose a day from work for sickness, as far as you 
know, years before the accident, 
A. Not to my knowledge. 
Q. Ever complain of being weak? 
A. No~ sir. 
Q. How soon did you see ~rour brother after the accident 7 
A. I saw him between 10:30 and 11 :00. 
Q. Did he sleep at home that nightl 
A.. Yes, sir ; beside me. 
Q. Did you sleep in bed with him? 
A. Yes, sir. 
Q. You stated tlrn.t he never complained before the acci-
dent. What have you to say .as to that after the accident? 
A. He said ''Don't hit my baek, for God sake." 
Q. FQr some days after. the aecident what can you say as 
to how he apparently felt in moving about, 110w he held him-
s~f 7 · 
A. Crouch, crouch, crouch. 
Q. He would crouc.h 1 
A. Yes, sir. 
Q. ·where di~ he seem to have something- hurting. him? 
A. His neck and shoulders. · 
page 176 }- Q. What did your brother do on Sundav next 
· before the accident? · " 
A. He went to Sundav School and laid around the rest of 
the day. · . : · 
Q. Now the Sunday immediately following the accident 
what did he do7 
A. He went to Sunclav Sc.hool and laid around. 
Q. Did you go with him to North Carolina on that trip 1? 
A. No, sir. 
Q. You were not down there t 
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A. No, sir. 
Q. Were you present at any time when he was tying to-
bacco and had any fainting spell Y 
A. Yes, sir. 
Q. Tell about that. 
A. He was tying just as same as I was and all at once 
he just tumbled over in about five minutes. 
Q. Then was revivedY 
A. Yes, sir. 
Q. Did he make any statement upon being revived? 
A. No, sir. · 
CROSS EXAMINATION. 
By Mr. Gravatt: 
Q. How did the car get from the place of the 
page 177 ~ accident over to your homeY 
A. He drove it home. 
Q. He drove it home 7 
A. Yes, sir. 
Q. If the seat was flattened out and torn off what did he 
sit on to drive it home f 
A. I don't know. 
Q. The car was a two door car, I believe! 
A. Yes, sir. 
Q. So that the front seats were dual seats, two seats t 
A. Yes, sir. 
Q. And each seat would move forward on hinges Y 
A. The backs would. 
Q. The backs had hinges Y 
A. Yes, sir. 
Q. And the seat back is shaped so as to fit comfortably 
on the driver's back? 
A. Yes, sir . 
. Q .• Just sit right back, and that separate seat ·would be 
similar to a shield covering bis entire back, if he was leaning 
against it? 
A. Yes, sir. 
Q. Was the car ever sent to a g·arage for repair? 
A. Never. 
Q. How long- did . you all drive it before it was traded 
o:fft 
page 178 ~ A. It never was cranked but one time after 
we brought it home. 
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Q. How did your brother get to Sunday School that Sun-
day morning directly after f 
A. On my car. 
Q. So that he was in this accident on about 7 :30 or eight 
o'clock Saturday night 7 
A. Yes, sir. 
Q. You saw him between 10 :30 and 11:001 
A. Yes, sir. 
Q. He slept in the bed with you T 
A. He did. 
Q. And you took him in your car to Sunday School the 
next dayY 
A. I did. 
Q. How far did you have to go to Sunday School f 
A. Less than a quarter of a mile. 
· Q. Where is that Church f 
A. Right there in front of home, Mount Vernon Church. 
Q. Did you have preaching that day? 
A. No. sir. 
Q. And he came back home and stayed there that dayT 
A. Yes, sir. 
Q. Mr. Spencer, the Administrator in this case, testified 
that your brother went to his store at Fort 
page 179 } Mitchell on an average of three times a week. 
How did he. get over the.re t · 
A. Well, he wasn't driving Dad's car, he was driving my 
car. 
Q. Drivin~ your own car7 
A. Yes, sir. 
Q. So that he would get in your car and go over. How far 
is Fort Mitchell from your house Y 
A. Around three miles. 
Q. What sort of seats did you have in your cart 
A. I had the verv same kind Dad had. 
Q. So that he went over there, would get in that car and 
drive it over there, and I suppose he went other places dur-
in~ that time! 
A. Not to my knowledge, except to the doctor. 
Q. Didn't go to the doctor but how many times t 
.l1 .• Twice.. . 
Q. When was the first time? 
A. I don't have that as to when he went the first time. 
My father went with him. I went and my father, -both. 
Q. How long wa.s it before he went the second time to see. 
a doctor! 
~· 
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A. A day or two before he started to North Carolina. I 
ain't going to say which; I do not know. 
Q. Who was the larger man, you or your brother Y 
A. He was. 
page 180 ~ Q. How much Iargerf 
A. About 30 pounds, and a foot and a half 
taller. . 
Q. He was 30 pounds heavier than yon are, and a foot and 
a half taller. ·wm you stand up there and let the jury see 
how tall you are f How tall are you Y 
A. Five foot, eight inches. 
Q. Add a foot and a half to that would make your brother 
how tall? 
A. A little better than six feet. 
Q. T,hen it wasn't a foot and a half, if you are five feet 
eig·ht; you would have llim 7 feet tall? 
.A.. His average hei~ht, o:,; his height, was six feet and 
eleven and a half inclles. 
Q. Six feet eleven and a half inches f 
A. That is right. 
Q. How much did he weigh f 
A. I don't have any idea. 
Q. How in the worid did he .ever get in the bed with you 
and straighten out? , , 
A. He didn't straighten out; wasn't a. bed anywhere in 
the country long enong·h for him to straighten out in. 
Q. Not long enough for him? 
A. No, sir. He couldn't straighten in no man's bed. 
Q. And he was a muscular fellow! 
page 181 ~ A. Yes, sir. 
Q. -Rtancl up here. 
A. (Witness stands up) 
Q. Did he have good shoulder muscles-over; his back:?. 
A. Yes, sir. · · · · 
Q. Well developed T 
A. If nothing had happened to him he would have· been a 
perfect man. · · · 
Q. Did you ever see him lift up a sack of fertilizer, 200 
pound sacks, one under each arm and walk off with· it! · · 
· A. No, sir; he had better sense. 
Q. Sir? 
A. He had better sense. 
Q. You say he couldn't do that! 
A. No, sir. 
Q. He didn't do tllat? 
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A. No, sir. 
Mr. Gra:vatt: ·wen now, somebody has gotten the wires 
crossed. . . 
Mr. Allen : It was said he lifted one sack. 
Mr. Gravatt: It was testified here that he could take up 
one under each arm of these 200 pound sacks. If there is 
any doubt we will produce the recorcl on that. 
pag·e 182 ~ RE~DIRECT EXAMINATION. 
By Mr. Allen: 
Q. Mr. Kirk, with reference to the heig·ht of this boy: could 
you state about what point on his back the top of that seat 
would reach Y 
A. Right about there (Indicating), just about where my 
hand is. 
'l'he Court: Right under the shoulder blades, I would put 
it. 
Q. I am asking you wl1<:.1reabouts across his back that seat 
would reach t · 
A. About there (Indicating). 
]\fr. ·Gravatt: The witness is indicating right under his 
shoulder blades. 
Q. Do you know where your brother went to the doctor 
that second time¥ 
A. He went to Dr. Bailey. 
Q. ·what fod 
.A. To get permission to go. 
Q. Where¥ 
A. North Carolina. 
Q. Did you ever actually measure your brother's height 
to see how hig-h he was? 
A. I did. ·-
Q. Do you have a memorandum of it in your pocket? 
A. No, sir. 
page 183 ~ Q. You are just giving it then from your recol-
lection, is that right1 
A. From recollection and my knowledge. 
Witness stood aside. 
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page 184 ~ PASCHALL 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows : 
DIREC.T EXAMINATION. 
Bv Mr. Neblett: 
.. Q. Mr. Paschall, what is your age, residence and occupa-
tion Y ·' · 
A. I am 29 years old, sir; principal of the· Victoria High 
School at Victoria, Virginia; and that is niY re~idence. 
Q. Ho,v lo~g h~ve y911 been principal of the Victoria High' 
School? . . . . -' .. 
A. Since 1934,-:-eiglit years: I taught there two' year's: 
previous to Hecoming principal. . . . . 
Q. Do you recalJ a stndept _who. attended Victbria High 
School by the name of M. Houston Kirk Y . . . . _ . 
A. Yes, sir. . . . . · · · 
Q. I am g9ing to hand you an oHginal record-
Mr. Gravatt: "\Ve object to the introduction of that·paper. 
I don't understand what a school record of a bov has to do 
with this case. This fs aii accident that happened in 1941. 
If you were to g_o, bacJ{ and get up every school 1:ecord. <;>f 
every boy in the land and bring it in there is Jio teUing- what. 
you can argue from, it being. a school. report of what some-
bodv writes down. 
page 185 ~ ~fr. N e))lett; ,v e wish to show by this record, 
Your Honor, that· this _yot~ng- man atte.nded Vic-
toria Hig·h -Sc11001 about five years, and is used principally· 
by Mr. Paschall here to refresh his memory as to the state 
of this bov's heeJtb. · ., 
The Court : He _can testify as to the· state of his healtH, 
but that is all. 
Mr. Neblett: His height and so forth. 
· The Court: He can testifv to the stat~ of his health and 
use his memotanduin to re~fesli his rec.t>llectton_. 
· Q. When did this young man Kirk enter the Victoria High 
Schoolt 
A. 19·35. . . . . 
. Q. How long· dicl he attentl tli~ Victoria High School? 
A. Five years. . . . _ . . . 
Q. Do you recall the condition df his health while he was 
there ~t the high school T 
... 
. • 
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A. My observation of his health was good--was that he 
was in good health. 
Q; Will you please state to the jury in reference to· the 
record that you kept relative to the lfive Point Prog-ram, 
and what it was kept for"? 
A~ Our sc]1ool, like many schools in the State, keep a Five 
Point record which is not a medical record in the sense of 
a doctor's examination: but we certify him to 
page 186 } be. a Five Point man. on teeth, his hearing, sight, 
and so on. vV e dbn't require a doctor to certify 
him. The teacher has certain: elementary instructions which 
guide her in g·etting- his weight: eyesight, and that type of 
thing, a.nd it is not as g'Ood as if a doctor did it. At the 
same time it acts as a stimulus by which parents m.ay be 
notified of apparent defects . as found by the teacher: And 
it is required that the teachers make what is called this 
physical examination to the best of their discretion. They 
record o'n what is called a permanent record cai-fl, and on 
the teacher's register, and the record is kept from year to 
year, ancl the_ defcfots note'd thereo1i. When corrected they 
are also notified. Tljat is the g;energl type of record that 
the Five Point Pfo'gram consiS'ts o·f. 
Q. Was this a. Five Po'int st#clen.t, Mr. Paschall? 
A. He was not ll:ntil liis fast year, sir. He was in every 
respect as to the teacher's findings for his fitst four years 
with the exception of teeth.- TheJ take Ei hoy's word that 
he has a. cavity or two. Prior to his enterin'g the last year 
he had his teeth corrected, that is filled, which made l1im,. 
according to our records of Height, weight, eyes, ears, sight 
-made a Five Point. stltdeut insofar as the teachers were 
able to determine . 
. Q. Did you ltn:o·w this boy very wen, 
page 187 } A. Yes, I taught liitn. 
. . Q. Will you· pleas,e. state to the jury the type of 
you_ng man tbi_s hoy was_ i~ ref erenee to his health and his 
physical activities while there at the high schooH 
· A: .My ·ob'serva.tion of him inasmuch as the boy came from 
out.in .the country ~u1d got there about the time scl10ol opened 
and left when sehdol dosed, was limited to that time when 
be participated in "rhat we call a physical activity period in 
which tl1e students are supposed to engage in physical activi-
ties of the minimum types, . si1cb as volley ball, baseball and 
touch football-not the regular fdotball. And this boy par-
ticipated ~rimarily in bas~·ball, playing wit~ .the Agriculture 
boys there. I always noticed that he participated as fr~ely 
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as did the other boys. I never knew of any ill effects that 
came to him as a result of his participation in the high 
school athletics, limited to that extent. He did not partici-
pate in what we call our varsity football and baseball be-
cause he had to leave every afternoon when the bus left, and 
he didn't have the opportunity. I think he- would have par-
ticipated in baseball had he been able to have stayed after 
school and played. 
Q. Do you recall how tall he was 1 
A. Yes, sir. He was a right tall boy, and according to our 
measurements there in his senior year he was 
page 188 ~ 7 4 inches tall. 
Q. That is about six feet 2 inchesY 
.. A.. Yes, sir ; with his shoes on. 
Q. Do you recall about how much this boy weighed Y 
A. The last record made of him down there he weighed 
150 pounds, the last record made of him. 
Q. Will you please state to the jury the type man he was 
physically Y 
A. He was strong a.ncl lanky, held his own in all physical 
activities in which he participated. Never showed any signs 
of weakness. He was a normal boy insofar as I could ob-
~erve from the standpoint of his health and every way that 
I could observe. I had the limited observation, but saw him 
every day that he was in school. 
Q. Did you ever see him after this accident! 
A. Yes, sir ; one time. 
Q. ·wm you please state where and when that time was 
that you saw him after the accidenU 
A. I saw him at the Victoria High School on the Friday 
nig·ht "f?efore he died a few days thereafter. I can't definitely 
recall the date, hut it was some time around the 18th or 20th 
of October. But I know that it was the Friday night pre-
ceding his death over the week-end because I immediately 
heard of his death the first part of the f ollo-wi.ng week, and 
I assume at that it was this time. I saw him at 
page 189 ~ the Victoria High School at a form of amuse-
ment that was being put on there for the benefit 
of the Parent-Teachers Association at nig·ht. 
Q. Did you notice anything unusual-
1\fr. Grayatt: "\"\Te object to that question. 
Mr. Neblett: I will withdraw the question. 
Q. Please state whether or not you noticed anything in 
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. reference to his health on that particular nig·ht, or physical 
appearance Y · 
A. vVell, I made reference to him, sir; I asked him how he 
wa.s getting along, and he said he wasn't feeling very well, 
that he couldn't sleep; said that be came down there with 
the hope of diverting his mind, his attention---
Mr. -Gravatt: I object to that conversation he had with 
this young man. 
The Court: Sustained. 
Q. Will you please state whether or not young Kirk com-
plained to you about his health 7 
Mr. Gravatt: We object to any statement Kirk may have 
made to this man. 
Tlhe Court: He can testify as to how he looked. 
Mr. Gravatt: I ask Your Honor to direct the jury to dis-
regard that. 
The Court : So ordered. 
Q. Will you please state to the jury here how 
page 190 ~ he looked on that occasion¥ 
A. Well, sir, he got up and left the auditorium, 
and staggered out of the auditorium for fresh air, as he 
told me. I don't know any more than just that, sir. 
Q .. You said that this young man staggered out; got up 
and staggered out t 
Mr. Gra.vatt: Now, I object to that repetition of that by 
the attorney. 
The Coui·t: ·what was the question Y 
Mr. Gravatt: Asking him over again if he said he got 
up and staggered out. 
The Court: He has already stated that. 
Q. Could you tell from the way he walked as to whether 
or not it was a result of his health or the result of drinking 
whiskey? 
Mr. Gravatt: We object to that. This man would have 
to have a power of intuition to look at a man stagger out 
the door away from him and tell whether it was caused by 
heart trouble or liquor. 
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The Court: I will let it stay he '' staggered out'', and 
nothing else. 
Q. Did you see any evidence of his drinking that nig·ht, 
Mr. Paschall¥ 
Mr. Gravatt: I object. 
The Court: Sustained. 
page 191 r CROSS lDXA'MINATION. 
Bv Mr. Gravatt: 
.. Q. What.was the final year of his attendance at the Vic-
toria High School? 
.A.. 1939-40, that session. As I recall that was the final 
year. 
Q. Then he left there in ,Tune, 1940? 
A. Yes, graduated. 
Q. Did you see him any during the year 1940 Y 
A. After be graduated, you meanT 
Q. After the school term was over 1 
A. I saw him once or twice in Victoria during· the fall. 
Q. How did he look then? 
A. He looked all rig-ht to me. Looked as he had looked 
when he left school. 
Q. ·when is the next time you saw him t 
A. I saw him once again during· the following spring; he 
was down in Victoria ag·ain. 
Q. When is the next ttine you saw him 1 
A. Was at the time of this entertainment I mentioned. 
Q. So you had seen him four times in about a year and a 
lmlf t 
A. In about a vear and three monthR. 
Q. Had he g-ro~n much during that interval? 
A. Taller, sid 
Q. Yes. His brother said he measured him and 
pag·e 192 ~ he measured six foot 11 and one-half inches, and 
you all measured him and he measured six feet 
2 inches. Had he run up any during that time t 
A. Not to my observation. He hadn't grown over the six 
feet two inches tha.t we last measured him. 
Q. Did you ever see the boy stripped to the waist, the. 
upper part of his body? 
A. You mean without his clothes on? No, sir. 
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Q. So you don't know what his physical makeup was, then? 
A. You mean as to his body build Y 
Q. As to the muscles that he had? 
A. Not from observation without clothes; no, sir. I ob-
served him play some very active physical activities out 
there. 
Q~ He must have had pretty good shoulder muscles and 
back muscles? 
A. I would say that they were normal, sir, that is in com-
parison with other boys. 
Q. Then you don't think this boy was above normal in any 
respect? 
A. I don't think he was above normal nor subnormal, sir; 
I think he was normal. 
Q. You just think he was an average country boyY 
.A. Yes, sir. 
Q. .A good stout average country boy, weighed 
page 193 r 150 pounds, who was a farm boy. That is the sub-
stance of all you have said, isn't it? 
A. I think he was a good farm boy all right, ancl he was 
in good physical condition from my observation of him, sir. 
Q . .And this Five Point rooord was made up by some lady 
at school f 
A. Well, if it should be a lady who is the home room 
teacher, yes. If it is a man, it is a man that makes it up. 
They are not physicians, as I told the jury. 
Q. You are the head of the school and you are giving us 
the information? 
A. Yes, sir. 
Q. Who made up this physical report on this boy, this 
Five Point record, a man or a woman? 
A. Well, sir, the report covers a period of five years there, 
and it is made up each year as it goes along, and one year he 
might have a man teacher as his home room teacher, and the 
next year he might have a lady teacher as his home room 
teacher. In this case it was a woman teacher most of the wav 
throug·h his high school career, because we have more women 
teachers than we do men. 
Q. So that all of this thing that you have testified to is 
what some lady puts clown from asking the boy questions? 
A. Well, when it comes to teeth, sir, yes, sir. 
page 19·4 r Q. When it comes to ears 1 
A. When it comes to ears she has some ele-
mentary instructions as to holding a watch a certain distance 
and that typo of thing. 
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Q. She cau 't tell whether he hears it, she depends alto-
gether on his answers, doesn't ~he 0l 
Mr. Allen: I object. 
A. Well-
Q. She can't tell whether he is deaf unless he says he is 
deaf, by holding a watch out to hear it tick Y 
.A.. Well, she can tell. It is more or less a matter of pro-
fessional relationship there between student and teacher .. 
She is not putting any pressure on him to deny that he can 
hear the watch. 
Witness stood aside. 
page 19'5 t A. C. MOORE, 
a witness introduced in belialf of the plaintiff, 
first being duly sworn, testified as follows·: 
DIRECT EXAMINATIOiN .. 
By Mr. Neblett: 
Q. Mr. Moore, will you please state to the jury your age,. 
residence and occupation Y 
A. 51 next August 13th, this coming August; residence,. 
near Alberta, RFD; occupation, preaching and farming. I 
shall cite both because my time· is divided .. 
Q. What church are you a Minister ofY 
A. Mount Zion Church. 
Q. Do yon know the dece-ased, or did you Irnow M. Hous-
ton Kirk? · · 
A. Yes., sir. I was his pastor at the time of his death. I 
had known him for two years. 
Q. Do you know what his physical condition was prior to 
the accident that he was involved in? . 
A. Well, I spent several nights in the home during the 
two years, and would call iri between times. I have seen him 
come home from hunting trips, I have seen him come in from 
the field, and I didn't see him any more f atig11ed tha:n the 
averag·e boy of his age. 
page 196 ~ Q. Did you ever baptize tllis boy f 
Mr. Gravatt: We object. I don't see what that has to do 
with this case. 
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Mr. Neblett: We will show you what it has to do with it. 
The Court: I don't see what it has for the time being. 
Mr. Neblett: Do you overrule that Y 
The Court: I sustain the objection. 
Q. Did you ever see this boy with his shirt or clothes off, 
Mr. Moore! 
A. No, sir; never have. I haven't seen him with his 
clothes off; not with a bathing. suit on. 
Q. Did you eyer see him .after. this accident occurred.f 
A. Yes, sir. I saw him at Church one Sunday morning .. 
I didn't notice any change, just in the congregation. I didn't 
notice any change there because, naturally,, just looking in 
the crowd I wouldn't notice if there had been some changes. 
But I did hear after the services-
1\fr. Gravatt: We object to that. 
The Court: Sustained. 
By the Court: . 
Q. Did you see him after the congregation? 
A. I saw him. 
Q. Tell what you saw yourself, not what you heard. 
A. I said, just from a g·eneral obseTvation of 
page 197 ~ him and the few words we may have had I am not 
positive that I did more than just hand-shake, 
but, as I said, I didn't see any noticeable change in the mean-
time. 
·By Mr. Allen: 
Q. You did see what? 
A. ·nidn 't sec any noticeable difference from what I had 
seen, just seeing him in the crowd in a congregation. 
By Mr. Neblett: (Continued) 
Q. Did you see him after that any more T 
A. No, sir. He went down to North Carolina I think just 
in a very few days after this. 
CROSS EXAMINATION. 
By Mr. Gravatt: 
Q. When you saw him in your congregation, how many days 
was that before he went to North Carolina 1 
A. I don't know the exact date, but I am under the im-
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pression it was on .Sunday, and he left in a few days after 
that, the following week. I am not positive. But I think it 
was in a few days, less. than a week. The Sund~y School was 
on a third Sunday in October, and you can get your dates 
straight there and compare them, if you want to. I know it 
was near the same time, but I don't know for sure. 
Q. This was the third Sunday in October Y 
page 198 } A. Yes, sir. 
Q. The third .Sunday! 
A. Just a few days before he went to North Carolina, yes, 
sir. 
Witness stood aside. 
page 199 } WILLIAM KIRK, 
a witness introduced in behalf of the plaintiff, 
fi.rst being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Allen: 
Q. You state your nameY 
A. William Kirk. 
Q. Are you the brother of the deceased Y 
A. Yes, sir. 
Q. How old are you 1 
A. 33. 
Q. You married Y 
A. Yes, sir. 
Q. Are you living at home¥ 
A. No, sir. I live in that section, the adjoining place to 
my father's place. 
Q. How close is your home to your father's place? , 
A. Quarter of a mile, possibly. No further than that. 
Q. Were you living at that same place when your brother 
came to his death? 
A. Yes, sir. · 
Q. Did you.see your brother often during the several years 
next prior to his death Y . 
page 200 } A. Yes. 
Q. How often did you see him? 
A. Oh, possibly two or three times a day, and most surely 
three or four times every week. 
Q. Did you all work together! 
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Q. On the farm! 
.A. Yes, sir. 
Q. Can you tell us about the general condition of his health 
with reference to his a;bility to work and do things and stand 
hard labor?· 
.A. Better than the average. 
Q. What kind of work did he do1 
A . .Anything that he wanted to. 
Q. Ever plow all day long~ walk behind a plow I 
A . .Sure.. 
Q. ·Cut tobacco 7 
A. Yes, sir. 
Q. Plant tobacco! 
A. Yes, sir. . 
Q. Bend over planting tobac-00,j 
.A. Yes, sir. 
Q. IDver plant tobacco all day long? 
.A. Yes, sir. 
Q. He e:v.er pull leaves in hot weather! 
page 201 } .A. Yes, sir. 
Q. In doing all that work did he grow any 
more weary or tired. than the rest of you boys Y 
.A. No, sir. 
Q. Ever make any complaints of being sick or weak or feel-
ing badly any more than the rest of you 7 
:A. No, sir. 
Q. Was your brother addicted to the use of any strong 
drink of any kind 7 · 
A. Not that I know of. 
Q. Ever know of his takin~ a drink 1 
.A.. Don't know as I ever did. 
Q. After the accident what difference was there, if any, in 
his ability to carry on, work and so forth? 
.A. He didn't carry on at all. 
Q. What was the trouble with him¥ 
A. It seemed he wasn't physically fit; he was stove up in 
his shoulders and back and neck. . 
Q. Did he try to work? 
.A. I don't think he did. 
Q. Did you know anything about his going to see Dr. 
Bailey on or about the 19th of OctoberY 
.A.. I can't fix the date,, but I do know he went some time 
in there. 
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Q. You know about his going back to see Dr .. 
page 202 } Bailey before taking the trip to North Carolina t 
A. Yes, sir. . 
Q. Did you go with him to North Carolina t 
A. No~. ,. . 
Q~ You did not? 
A. No. 
Q. About what time did they leave home Y 
A. Around two o'clock. 
Q. On a Saturday! 
A. Yes, sir. . . . . · 1 1 Q. Where were you when this accident took place t 
A. At home. 
Q. At your home Y · 
A. Yes, sir. 
Q. When did you first hear of it f 
A. The next morning, Sunday morning. 
Q. Did you go to the scene of the accident¥.· 
A. It seems that I did go that afternoon, Sunday after-
noon. . .. 
Q. A~e you sure you have been there at all since the acci-
dent happened t 
A. I. have been there twice. . 
Q. Did you look around the place where the accident hap-
pened? 
A. Yes, sir. . 
Q. What did you seef , .. 
A. I saw skid marks, and oil marks, broken 
page 203 ~ glass. I don't remember of anything else. 
Q. The testimony is here that both of these 
automobiles were traveling in the same , direction, and that 
the Neal car was following· the car that your. brother was 
driving, and that the collision took pface, just a .short, very 
short distance north of where Route. 15 intersects with . 631 
which comes-631 comes into 15 sort of an oblique or bias 
fashion? 
A. That is right. . , 
Q. Now describe with reference to that intersection where 
those skid marks were;. first,. wer€ they north or soutn of 
the intersection of 631, that is on the side next to Barnes 
Junction, or on the other side Y . . , 
A. They were. on the side next to Barnes Junction. 
Q. On the side from which these cars were approaching 
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the intersection-they were on the side that these cars were 
on when the wreck took place f 
A. Yes, sir. 
Q. Where were the skid marks with reference to the center 
of the road, or which side of the road were they on? 
A. They were on the right-hand side. 
Q. How close were they to the center of the road where 
they begant 
A. As well as I remember they were somewhere near the 
line there. 
page ~04 ~ Q. How long were they 1 
A. I don't remember about that, but they were 
quite a distance on the road. 
Q. How close were they to the white line where they ended, 
where they came to an end T 
A. I would say three or four feet. 
Q. Were they further away at that end than they were at 
the end where they began 1 
A. Yes, sir. They pulled over all the way from the white 
line, the center of the road. 
Q. When did yon :first see the automobile a.fter the accident, 
Mr. Kirk¥ 
A. Right after I found out about it, Sunday morning. 
Q. The following Sunday morning? 
A. Yes, sir. 
Q. Did you look at tt 1 
A. Yes, sir. 
Q. Can you tell us how it was damag·ed and where Y 
A. Well, I will state the :first thing I saw. 
Q. All right. 
A. That was the rear end. 
Q. Right or left rear end? 
A. Well, more or less all the way across the back. But the 
right-hand side was worst. That was all mashed up. The 
end of the chassis was bent. You couldn't raise 
page 205 t the lid to the trunk behind. And the bumper was 
torn off there. 
Q. Bumper torn off, you say? 
A. Yes, sir. The front seats were torn loos.e from the floor 
where they were fastened onto the floor, they were torn loose. 
Q. In what position were the backs of the front seats when 
yon saw the car after the accident? 
A. Particularly-
Q. How about the back the boy was sitting in, the front 
seat the boy was sitting in, the driver's seaU 
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A. I don't remember, Mr. Allen, except I know the sea ts 
were torn loose. You could move them about as you could a 
chair, they were torn loose from the floor. 
Witness stood aside. 
page 206 ~ B. C. SPURLOCK, 
a witness introduced in behalf of the plaintiff, 
first ;being duly sworn, testified as follows : 
DIRECT ,EXA:M:INAT]jQtN. 
By Mr. Neblett: 
Q. Your name is Mr. B. C. Spurlock? 
A. Yes, sir. · 
Q. Where do you reside Y 
A. Wylliesburg. 
Q. What is your occupation Y 
A. Automobile mechanic. 
Q. Do you recall inspecting the automobile which was in-
volved in an accident about one mile south of Barnes J unc-
tion between Houston Kirk and vValker Neal Y 
A. Yes, sir. . 
Q. When did you make that examination or inspection! 
A. The day before the accident happened that night. 
Q. The day before the accident Y . 
A. I mean the same day-I inspected the car during that 
evening, and the automobile accident occurred that night. 
By the Court: 
Q. Which car did you _inspect 1 
A. I inspected the 1941 Plymouth that Mr. Kirk was driv-
ing. 
page 207 ~ By Mr. Neblett: (Continued) 
Q. And that was whenY 
A. During the evening, after dinner, before the night ac-
cident. · 
Q. Before the wreck occurred f 
A. Yes, sir. 
By the Court : 
Q. The same day the 'wreck occurred? 
A. Don't know what time the wreck occurred; sometime the 
first part of the night. 
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By Mr. Neblett: (Continued) 
Q. Did you find everything all right f 
A. Everything was all right; yes, sir. Everything I 
checked was all right. I checked the car close. 
Q. Please explain to the jury the way the front seats on 
this 1941 Plymouth are constructed 1 
A. Well, as well as I can remember on the 1941 the track-
I calrit "track'' that bolts to the floor of the car, and the 
seat sits on the carriage which rolls on that, rolls on the track 
in order to move that seat up, and you have to raise the latch 
to move it. Let the latch down and that locks it. If you raise 
the latch on it you ean move it.· 
Q. Do you recall how those rollers are attached to the 
floor, either by bolts or screws T 
page ·2os ~ A. By bolts. 
Q. Will you please explain to the jury what 
there is that holds the backs of the seats erect? · 
A. I don't know exactly on the 1941. I haven't examined 
that close enoug·h to know. 
GROSS EX.A.MINATION. 
By Mr. Gravatt: 
Q. These front seats can be released by reaching over with 
your hand and pulling a knob? 
A. 1:es, sir. . 
Q. And then they slip back and forth Y 
A. Yes, sir. 
Q. And if that knob for any reason is open it takes very 
little weight to push the seat back? 
A. Yes, sir, if that knob is open in any way. But it usually 
is down, you see. . 
Q. If the latch is down it is held, but if that lat.eh is open 
it would take a very little bit of pressure to push them back. 
For how many inches do they slide back and forth Y 
A. I haven't measured, but three or four inches. 
Q. If that latch was open and a person was on that seat 
it wouldn't take very much blow to break them loose at the 
floor, would it? · 
page 209 ~ A. 1: es, sir; take right much to break them 
loose from the floor. 
Q. Wouldn't it be much more easily broken loose if it were 
on that roller 7 
A. I wouldn't think so. 
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Q. You wouldn't think that it would help any to give them 
a slide back on that, that that wouldn't tend to break them 
looseY 
A. I don't think so. If you rolled the seat I don't think it 
would break the track any easier. 
Q. Now, Mr. Spurlock, you say you inspected this car .. 
You were doing that to put this little sticker up on the-
A. State inspection. ·· 
Q. Your duties are to inspect the lights and the brakes and 
tires Y 
A. Yes, sir. 
Q. Are you under any obligation by the law to look at the 
seats of an automobile 1 
A. lNo, sir. Nothing but lights and brakes and-
Q. So your inspection clidn 't cover the seats 7 
A. No, sir. 
Q. And you didn't look at the seats that day to see what was 
its condition Y 
A. No, sir; I never examined the sea ts at all. 
page 210 ~ Q. And so far as you know the seats might 
have been broken loose and you never know any-
thing about it Y 
A. I don't think the seats were broken loose. 
Q. Don't say what you think. I am asking you what you 
know about it. 
A. It wasn't broken loose, because I drove the car myself .. 
The seat wasn't broken loose on it-I know the seats wasn't 
broken loose. 
Q. Yon know they were not broken loose Y 
A. Yes, sir. 
Q. How far did you drive the car! 
A. About a quarter of a mile. 
RE-DIRECT EXAMINATION. 
By Mr. Neblett: 
Q. Were the lights working on it that dayf 
A. The lights were working all right; yes, sir. 
Witness stood aside. 
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page 211 ~ . J. HUNTER LOVE, 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows : 
DIRECT EXAMTNATl!ON. 
' By Mr. A.Hen: 
Q. How long hav:e you been practicing the profession of a 
surveyor? 
A. About 35 or 40 years. 
The Court: I think we can take it that this man is also. a -
competent surveyor. · 
Mr . .Allen: .All right. 
Q . .&re you County surveyor of Lunenburg County nowf 
A. I don't think so. 
Q. Of Brunswick? 
.A. No. 
Mr . .Allen: I am not offering this map in evidence at this 
time, may it please Your Honor. I will give these gentlemen 
an opportunity to make objections before I offer it. I just 
want to question Mr. Love with it in my hand. 
Q. ]\fr. Love, did you have occasion to make a survey of the 
section of Route 15 where 631 connects with it in Charlotte 
County¥ 
page 212 ~ A. Yes. 
Q. With reference to Barnes Junction about 
where is that intersection 1 
A. I think it is about a half mile or a. little over to the 
south of Barnes Junction. I haven't it down there, hut I 
think about a mile-about a mile, hardly that. 
Q. You think it is hardly ·a mile? 
A. Yes, sir. 
Q. South of Barnes Junction Y 
A. Yes. 
Q. What type of road do you find there¥ 
A. We find a 15-foot ·tar surface road there; while the 
other road is a dirt road. 
Q. The other road is 631. Does that road lead off from 15 
straig·ht, at an angle, or otherwiset 
.A. No, at an angle of about _30 clegTees. 
Q. From which side of 15 does it lead from going toward 
the south? · 
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A. It leads from the west side in a northwesterly direc-
tion. 
Q. That is from the right side of the traveler going south Y 
A. Yes, sir. 
Q. How wide is the hard surface just immediately before 
15 reaches 631? 
A. 18 feet. 
Q. How wide is the mouth of 631 f 
page 213 ~ A. That has a wide mouth, but a little ways 
down it tapers to about 21 feet. 
Q. Where it actually enters 15 it is wide Y 
A. Yes. 
Q. How wide, how much wider than the regular width back 
h~IB? I 
A. About 66 feet. 
Q. Then you say the mouth of 631 is about 66 feet wide Y 
A . .About. . 
Q. Did you .find anything in the highway by way of marks Y 
A. There was a smear mark on the tar just to the north of 
this intersection. 
Q. That is the side from which :t traveler going south would 
approach? 
A. Yes, on the rig·ht-hand side of the white mark going 
south. 
Q. How many marks did you see there Y 
A. Two. 
Q. How long were those marks Y 
A. One was 127 feet, the other not quite so long. 
Q. Can you tell us whether or not the road at that point is 
straight? 
A. It is straig·ht there, yes. 
Q. How far is that road straight on each side of where 
631 enters iU 
A. I would say between three hundred and four 
page 214 ~ hundred yards on each side. 
Q. What is the nature of that road on the north 
side of the intersection, that is the side from which the cars 
were approaching, with reference to whether it is level or 
any hillsf 
A. Just as you are approaching the intersection it is 
slightly .down grade. Back a.bout 366 feet you reach the crest 
of a hill that the grade is down toward the north. The down 
grade I was speaking of first is toward the south, while the 
downgrade after reaching the crest of the hill is toward the 
north. 
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Q~ How far from the intersection is the crest of the hill 
north of the intersection.? 
A. 366 feet, if I am not mistaken on that. 
Q. Did you make any observation there as to how far a 
person traveling south in the direction in which these cars 
were going could see a car in front nearing the intersection 
going in the same direction Y 
A. I stood at a point about 90 feet to the north of the in-
tersection and watched a car approaching from the north and 
I could see it quite a distance, while after about 300 yards, 
or 600 feet there is a little ~own, and I could only see the 
top of the car about half way the windshield. But over be-
yond that so I could see, I could see down to the wheels of 
the car that was approaching. 
page 215 } Q. Well, a car approaching this intersection 
'from the north as these cars were, upon reach-
ing the crest of the hill 366 feet from the intersection is there 
anything in that space to prevent the driver of a car from 
seeing· an object the whole way of the 366 feet dQwn to the 
intersection t 
A . .Nothing to prevent him from seeing the whole car. 
Q. Is the road level as you viewed it .all over that space f 
A. The road is nearly level but it is slightly inclined to 
the south downward along that space. 
Q. As you approach the crest of this hill, which is 366 feet 
north of the intersection, would you be able to see down· to 
the intersection and see a car down to the intersection before 
you got to the crest of the hill, and,if so how far before you 
got to the crest of the hill Y 
A. You would be able to see it, I would say, all the way 
to the interseetion from about 100 feet before you approach 
the real crest of the hill. 
By Mr. Gravatt: 
Q. Are you speaking of daylight or at nig·hU 
A. I am speaking of daylight. 
Q. This accident happened at night¥ 
A. If I had to say as to lights at night, I couldn't testify 
as to that. 
By l'vlr. Allen: {Continued) 
Q. What did you say? I didn't hear what you 
page 216} said. 
A. I said that I couldn't testify to what you 
could see at nig·ht. I took no observations there at all. _ . 
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Q. I believe.you undertook to make a sketch of that section 
of the highway and placed thereon measurements and marks 
and so forth representing what you have testified to? 
A. Yes. 
Mr. Allen: May we :offer that in evidence now, if Your 
Honor, please. 
The Court: Any objection t 
Mr. Gravatt: We do not object to the introduction of it .. 
Note : This diagram is now marked and filed as Plaintiff 
Exhibit No. 1. 
CROSS EXAMINATION. 
By ~Ir. Gravatt: 
Q. I notice on this sketch down here to the south you show 
the mouth of No. 631, don't yout 
A. Yes, sir. 
Q. And don't 631 go on across 15 f 
A. I don't think so. I think that is just a little private 
road over there. It doesn't have the appearance of being 
a public road to me'. 
Q. It has gravel on its approach, doesn't iU 
.A.. It is a little road over there. 
page 217 ~ Q. It is immediately across from 631 f 
A. Just about across there, yes. 
Q. Here (Indicating on the diagram) you put the south-
ern end of two smear marks you saw on the road t 
A. Yes, sir. 
Q. How far is that in feet north of the center of that in-
tersection of 631 Y 
A. 91 feet. 
Q. 91 feet? 
A. Yes, sir. 
Q. So that the end of the smear mark was 91 feet nearer 
Barnes Junction than the place where young Mr. Kirk was 
going to turn off the highway? 
A. vVell now, he could have turned in here (Indicating 
on diagram) about 53 feet from the center there to where 
this shoulder is here .. 
Q. So that his car must have been hit a considerable dis-
tance north of the place where he was to turn in, if those 
~mea1: marks were made by the defendant's car, that is right, 
isn't 1tY 
. '"' '. , .. 
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. .. 
A. Just where the· ca/ wiis-hit, Mr. -Gravatt, I don;t know 
anything about 1t. · · - · · · ·· , · · · . 
Q. ( Question starting on line 17 read.) · 
A. And was at the end-I will amend that-if his ca:r was 
bit at the end of the smear mark it would have 
page 218 } been around 50 feet from where he was going to 
turn. 
Q. So that from the crest of the hill clown to the point 
where you saw the first smear marks is under 300 feet, isn't 
it? 
A. Yes, sir, co:11siderably unde:r 300 feet. .218 from 366 
would give you that distat1ce; . . . 1 ,r. 
Q. So that Mr. Ne.al ai1d -:1\h. 'Kirk goi~g in. the same· dire-e--L 
tion at night both· had to · come down_ gra9,e an,d ascend a hill, 
and when they got into the ope11 t~ey were app:rnximateiy ·_, · ·: t · 
300 feet away from this i:nte1;secting side road 1 
.A.. Yes, si1·. ~ . _ .. . . .. . . 
Q. Isn't the intersecting·· side road at ~ v~ry. sharp . and . - · · · 
narrow angle so that the car in front would have to make. 
an abrupt turn and almost face back in the direction from 
which it came? · · _ .-.. 1 .i.., :: ·-· ·• • r 
A. Yes, sir ; very sharp turn thei·e~ Very sharp. I believe 
I stated that. ·. , . 
Q. Will you be _goed .enqugJf·to take that sketch and go 
there and point out to tlrn:t""ju.1~y what you have on it, please, 
sir, so they can understand it f _ 
A. (Witness explains diagram to ·members of the j.ury . .)i 
Gentlemen of the jury, Barnes ,Junction is this direction he1·e 
back to the north. And mv observations were of these smear .-.... 
marks here. Make this a zero point h~r~ wheJ·e the. inter--· 
section of a straight line· down this road would 
page 219 ~ intersect ·the edge of t4e ta~· right there·. All my 
measur~ID;en.t~· on this .. map are taken from this 
zero point. Back to the end of this, smear_"mark thei:e now- I 
have 91 feet. Back ·to t~e beghming.· of it was 218 .feet . .A.long . 
the smear mark I find ).~7 £e~t~this one !:\1er~ t didn ~t take . _ 
(Indicating), it ranlinto'skiia- and sc(io'rtb. It.was h. rainy:" ·.·. 
day and I didn't ta~e it. And .baek to .whe1·e ~h(t crest.,of the · t 
hill is, which is really hard to. determine; but wh~t'' Ir1tobk to'':"·' · · 
be the crest of the hill,. was 3f?6.feet fr.om this: z~ro point· here.· · · 
These smear marks com_m_en~e·. ,µp pretty'. close .fo :the· iwhite 
line there, a-ad leave i.t. just c1-llitJ.~. b~it J.. li!elift~~:-f ~on1, the out.:· 
side of the car here~there l ~re ·s· feet from the outside· of 
the car to the inside mark (Indicating):. n0wn here'. it variies 
to the right a little bit, and I have only fiv.e and a half feet, 
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which makes it veer to the right about two and a half feet 
from that distance there, you see. 
Q. From the crest of the hill down here to the mouth of 
the intersection I understood you to say was slightly down 
gradeY 
A. Yes. Q. So that both of these cars were both going down grade 
at the time of the aooidenU 
.A.. Yes, sir; both going down grade. 
page 220 ~ RE-DIRECT EXAMINATION. 
By Mr. Allen: 
Q. What per cent down gTade is that from the cr~st of the 
hill to the intersection Y 
A. I would say it is not more than one per cent; it is 
slightly down, that is all. 
Witness stood aside. 
page 221 r J. L .. DA.VIS, 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIRECT EXAMIIjATlON. 
By Mr. Neblett: 
Q. What is your age, residence and occupation? 
A. 58 years old; occupation I would say merchant and 
farmer, sir. 
Q. ·where do you live y 
A. Fort Mitchell. 
Q. And your name is J. L. Davisf 
A. Yes. 
Q. Did you know the deceased M. Houston KirkY 
A. Yes, sir. 
Q. How Ion~· had you known him? 
A. All his life. 
Q. Did you know his physical condition before this acci-
dent occurred? 
A. It was good. 
Q. Did you see him after the accident occurredf 
A. Yes, sir. 
Q. How soon w.as it after Y 
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.A.. The accident occurred on.Saturday evening. 
page 222} or night, and I saw him Sunday morning at Sun-
day School. ·-· . .., 
Q. You saw him Sunday morning at .Sunday SchooU 
.A.. Yes, sir. . 
Q. Did you notice any change at that time in his condition Y 
A. Yes, sir; he seemed to be in right bad condition. · 
Q. Seemed to be in right bad condition. . Did you see him 
afte:c that? 
A. I can't recall. If I did I didn't have any talk with 
him. I just can't recall whether I saw him after that or 
not. 
Witness stood aside9 
page 223 ~ K T .. iSPElNCER, 
a witness introduced in behalf of the plaintiff, 
:first being duly sworn, testified as follows: 
DIRECT EXAMINATLON. 
By Mr. Neblett: · 
Q. Where do you live I 
A. Fort Mitchell. Q:· Did-yoii know the decedent M. Houston Kirk! 
.A.. Yes, sir. · 
Q. How Ion&" did you know him? 
.A.. From childhood. 
Q. Did you know what his physical condition was prior to 
the time of his involvement in an automobile accident? 
A. Good, so far as I know. I never heard of his ever being 
sick. 
Q. What was your means of knowing this young man? 
A. I operated a school bus and he used to go back and 
forth to school. I think he was in the third grade when I 
began to drive, and I carried him through high school. 
Q. You carried him through high school? 
A. Yes, sir. 
Q. About how many years was that? 
A. About nine, as I remember. 
page 224 }- Q. Did you ever 1see him after the accident? 
A. I sa.w him once. 
Q. Do you know what his general condition was at that 
time, Mr. Spencer Y . • 
A. Well, at that time I saw him at church, that was right 
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.after the accident, and I asked him the question how he was 
feeling, 'Or if he was hurt :v.ery badly. He said '' Shook me 
up right much, ht~rt my nook _and it hurts me to turn my neck; 
my shoulder and my back.'' . . . 
Q. How soon was .that after .. the aGCident t 
A. I couldn't say. I don't know whether it·was· a week or 
ten days ; something like that, though. I didn't see him· di-
1·ectly afterwards. 
Witness stood aside. 
J)age 225 r MRS. IDUNICE CHUMNEY, - . 
a witness introduced. in behalf of the plaintiff, 
first being duly sworn, testified as follows ~ 
DIRECT EX..'-\..MI,NATlON. 
By Mr. Neblett: 
Q. Where do yoµ residef 
A. About 2 miles· from Fort Mitchell,- Virginia. . , 
Q. How far do yo11 and your husband live from,,· or lived · · 
from the decedent M .. Houston. Kirk t 
A. About two or three hundred yards .. 
Q. Did you know bjm before. he was- involved in an acci-
dent? ·· · 
A. Kind of slig~tly, not very well. 
Q. Did you ev:er s~e. him. after the- accident! -
A. One time. 
Q. Will you please state to the· jury about when a:nd where 
you saw him! ~ 
A. Well, Houston cam~ to our pack honse where w~ we.re 
grading tobacco, and he stayed around ~d sat do~. arid, .-
helped us tie up some tobacco. And I noticed· when he bent h • • 
over that he looked like his hack hurl him, and he complained 
of his baek, told us he had been-
Mr. Gravatt: We object to what J.iie said. 
Q. Tell w11at y(iJrr saw. 
page 226 ~ A. Didn't stay over 30 minutes, I don't reckon, 
30 or- 40 minutes. It loolted like his g·eneral con-
dition looked like it wasn't qnite as good as it had been. He 
was weak ruid possibly paler than he had been. 
t: I • ' I•, '- • : • a, • • • o 
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~y th~ Court: · . · · 
Q. How long· was that after the accident Y 
.A. I think it was on Thursday or Friday before he died 
oil Sunday. 
By Mr. Neblett: (Continued) 
Q. Did he have any. spell up there while he was there Y 
A. No, sir. 
· Witness· stood aside·. 
page 22T }- . E. C. CHUl\{NEY~ 
a witness introduced in behalf of the plaintiff, 
first heing duly sworn, testified as follows : 
DIRECT EXMHNATIOlf. 
By Mr. Neblett: 
Q. Where· do you live f 
A. I live right adjoining place to Mr. Kirk. 
Q. How far did you live froni M. Houston Kirk, the de-
cedent¥ · · · · · · 
' A. I would say not hardly a quarter of a mile. , 
Q. Did you ·know him very well before he ,vas involved in 
an ·accidenU . . . . 
.A. Been knowing him pra~tically all my life. 
Q. Did you see him after the accidentf 
A. Once. · . 
0 Q. vvm ·you please state to the jury what occurred on that 
time that you saw him t . . . . 
.A. Well, he ,vas over at my place: I was stripping tobacco 
on Thursday· or Friday before Houston werit to North Cai·o-
lina, and he came ·down ·and' just squatted down and tied up 
a few, tied up· eight or tei1 bundles of tobacco, anc;I I said-. 
. Q. Just' tell what happened. . . . . . . . . l. -
·A. He got up to lea:v:e and.looked like he wasn't 
page' 228 t steady, and went· on out tlie door and looked like 
' • "\V~~}) _he .prst g~t up .h~: might ~3:v~ I ~tag~~rep. just a _11~tl~, m~de_ a~1 un:nsual ~tev. That 1s tlie last time I 
saQ. ii~~}~t notice a1iy ~hange\~. his. pliysic~i ri~~ditib~; a~ 
that time from what it had been 1 
.A. Looked like he fell off a little, and right much paler 
than he usually was. 
Witness stood aside. 
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page 229 ~ HER:MAN SHAW·, 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows : 
DIRECT EXAMI,NA.TION. 
By Mr .. Neblett: 
. Q. What is your name, Mr. Shawf 
A. Herman Shaw. 
Q. Where do you live? 
A. Chase City, Route 2. 
Q. Did you know the decedent, M. Houston Kirk, prior to 
the time he was involved in an accident? 
A. Yes, sir. 
Q. Do you know what his general health was at that time Y 
A. His health was good, so far as I know. 
Q. Did you ever see young Kirk after the accident T 
A. Yes. 
Q. Do you know what his health was after- the accident Y 
A. Yes; he didn't -seem to be as good. 
Q. What was the trouble, do you recall f 
A. Well, he didn't work very little, and I understood he 
went to see the doctor. In fact he told me he had been to 
see the doctor. 
By the Court: 
page 230 ~ Q. When did you . see him after the accident? 
A. Probably a week, and off and on until his 
death. 
Witness stood aside. 
Mr. Allen: That is all of our testimony except the depo-
sitions, and perhaps some rebuttal. 
The Court: All right, sir; let's hear the depositions. 
Note: At this time a short recess is had. 
The Court: All right, Mr. Allen, you can go ahead and 
read the depositions. 
l\fr. Allen: I was going to say it might be well for one 
lawyer to read the questions and another read the answers. 
In t'4at way it would better separate the the questions and 
answers. 
The Court: You go on and read them. 
Mr. Allen: All right. 
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page 231 } Deposition read: 
'' F .Al\1NIE MARTIN, 
a witness of lawful age,· called on ,behalf of the plaintiff, after 
being first duly sworn, deposed and said B:S follows.: 
By Mr. Allen: 
Q. Will you state your name, please! 
A. Fannie Martin. 
Q. Where do you live t 
A. I live over on Mrs. Hobson 's place. 
Q. North Carolina Y 
A. Yes, sir. 
Q. What county Y 
A. Yadkin County. 
Q. Where were you when young Houston Kirk died f 
A. I was at her home; she sent for me to come and help 
her out that morning. 
Q. Y.oung Kirk was visiting in her home at the time? 
A. Yes. 
Q. Now tell us exactly what you know about this young 
man's death. 
A. I was in the room helping her with what ·she was doing 
and she· says "You take this broom''-she gave young Kirk 
a broom to sweep the hearth. Then she says, 
. page 232 } '' Fannie, you take this one and go upstairs and 
clean the boy's room,'' and as I ,vent in the other 
room door this boy was turning from the fire place, and I 
was going to op·en the middle door, then into the hall, and I 
just got on the third step, and I heard a fall of something 
in the room, and I thought at one time it was her boy, and 
I s,ays to him "What is the matted" And he says "Come 
here qniek'' ... 
Q. Who said "Come here quick?,, 
A. Mr. Kirk. 
Q. You mean the father T 
A. His father. 
·Q. Did you go there? 
A. Yes, sir; I ran rig·ht back, threw the broom down. 
Q. When you got there what did you findY 
A. I found the boy laying there with his head up against 
him, and he was rubbing him and calling for water, Mr. Kirk, 
to wash his face. And I started after the water when Mrs. 
Hobson came in with it, and she ran to him and went to 
rubbing his arm. 
1 ' 
186 Supreme Court of Appeals of Virginia 
Fannie M_a'i'tin. 
Q.· ''V}lat condition ·was· the boy in ·when you got there.! 
How did he look! 
A .. He looked just pied, blue up in his face. 
Q. Bluish color, you meant 
· A. Yes; sir. . . 
pag·e 233 ~ · CRO~S .EXA.l\UN.AT~Qµ.~ .. 
By Mr .. Easley: 
Q. You· say yo~.w~re e~ployed to work at Mrs. Hobson"s 
place that day! · 
A. Yes, sir. 
Q. Do you work. there reguhp~· ly ! 
A. Yes, sir; I works regularly whenev.er· she calls on me~ 
i am right at the house with her. 
Q. In what capacity do you work t_her~ 1 W~at kind of wor~ 
do you do there Y 
A. I £arms . there. 
Q. And you come to work at the house when she calls you! 
A. Yes, sir. · · _ · · · 
Q. Were you acquainted with the young Kirk ·boy! 
A. No, sir·; I never seen him as I know of. 
Q. So the first time you ever saw him was that morning 
just before his dea~Y . . _ · · · 
.A. Yes, sir. · 
Q. ¥ OU ~d ll(?t have any words with him J . 
A. No; sir; just said "i<;food morning". 
Q. Did you notice anything about him when you saw him °l 
A. No, sir. I told my children it seems like he looked awful, 
and he looked so pale-he looked pale. · · · 
. . . - . . . . - . . -
· By Mr. Easley: I object to the witness' state-
pag·e 234 ~ ment made to someone else as it was not called 
. · for.. : : . . · ·· · · · · · · · 
Q. YOU say the onJy tim~ yo~ Sf:lW _ ~ ~~fo.re he .Qle~ ·was 
when you spoke to him T · · · . 
A. I said the only time as I know of. He ·was at" Mrs~ 
Hobson 's but I never seen him, I did not kno'Y the boy. 
Q. When was that that he was there and you probably saw 
himt 
A. That was when Mr. Hobson was buried. 
Q. Do you know when that was¥ 
A. It has been two years. 
Q. You say you may have seen him¥ 
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A. I said he might haye been there with him, but I do not 
know it. I know Mr. Kirk was there, and I asked someone 
was his son there, but I do not know wh~ther that was the 
· one. 
Q. Was Mr. Kirk, the father, in the room at the time Mrs. 
Hobson gave him the broom and asked him to sweep the 
hearthf 
A. No, he was in the sitting room. Mrs. Hobson was in 
the kitchen. 
Q. Was young Kirk in the kitchen when he died? 
A. No, he was in the living room where his papa was. 
Q. Did she give him the broom in the kitchen t 
A. Yes, sir. 
Q. And asked him to g·o in the other room and sweep the 
hearth¥ 
page 235 r A. Yes, sir. 
Q. And you went from the kitchen through the 
other room to go into another room? 
A. Yes. 
Q. Was his fa.th er in that room. then 1 
A. Yes. 
Q. Do you know his father 1 
A. Yes, I seen Mr. Kirk lots of times. 
Q. How long had he been there from Virginia at that time, 
do you know? 
A. No, I do not know-they came that night; she sent after 
me the next morning to help her out so that she could be with 
her sister. She wanted to be in the room with her sister 
and she wanted me to come and clean up and prepare her 
dinner. 
Q. Was that the time the Kirk boy fell 1 
A. Yes, sir. 
Q. He came that nightt 
A. Yes, he came that night, and I came the next morning. 
Q. You went there to clean up the house 1 
A. Yes, sir. She had spoken to me before they came and 
said she wanted me to come up and help her, and I told her 
I would. 
And further this deponent saith not.'' 
page 236 r Mr. Allen: Now the deposition of Mrs . .A. B. 
Hobson reads : 
Depositions read: (Continued) 
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''MRS. A. B. HOBSON, 
a witness of lawful ag·e, called on behalf of the plaintiff, after 
being first duly sworn, testified as follows : 
By Mr. Allen: 
Q. wm- you ·_state your age, residence and occupation, 
please? ·_ . 
A.: My -present age is 58 years old. Q. Residence? · ·· · · 
A. Near -Boonville, Y ad.kin County, Fall Creek ~Township. 
_ Q~ And your occupation? · - --· -· - .·. · · · · -- ·.- · ·; 
A. Housewife. . . 
Q. What relation, if' ariy, a·re yc>u· to Mr. Kirk, the father 
of the young man? _ _ 
A. None whatevel" to the· fathet. 
Q~ What relation were you to the youn~ man 7 
A; His Mother is my sister,_ making me his Aunt. . 
Q: Ao~ti~- wp~t., time did the young man· arrive at· ·your 
home? · · , , . - _ -· . 
A. I think something around eight o 'clqck,. after dark on 
Saturday night. · · · · 
Q. Before his death Sunday' morning! 
A: Yes, the nig·ht before his death. 
page 237 -} Q. And :when did he -die7 
· ; · A. We do not loiow·exactly,'but it was betweeri 
eight and nine o'clock on Sunday morning. 
Q. On· what -day: _of- the ·month-7 
A. I cannot tell the exact date.. -
· .Q. The next. day after he arrived? 
A .. Yes, the next day after he. arrived.. . 
Q. Will you state as near~y as you caii exactly what to-ok 
place that morning leading tip to tlie death and when you were 
called in to the boy and what you saw7 . ·. -
A; Well, I do not remember just who- called the boy. He 
slept· alone. He had his breakfast and went out. with -"~Y 
boys to do the chores. Someone had· put wood ·on tbe ,fire, 
in the living room_. I pad· noticed there were chips on ·the 
hearth. - I gave_ him a broom and I did not see him any ,fur-: 
ther until I heard this noise. I was in the kitchen and ·he 
was in the living room. I heard this thud o:r something fall. 
I heard a distress ery "Bring water quickly". On reaching 
the living: room th_e father-the_ J)oy was on the .floor with 
his head- m his fatp.er's arms. I offered him-t.he water,-bni 
there was no sign of life, and I wet his forehead. · I called 
one of the boys to go for the dqctor ~nd to -come anc.~ help 
l' 
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put him: on the . b:ed. . The. c.olo:r:e~ w.oman and. I .. _!ubbed hi~ 
arms. The nurse arrived- · 
page 238 ~ Q. Who was the nurse¥ . .. . . 
.A., Mr.s. Fra.nk Hobson. Doctor J. R. Finney 
pame a~d said he. wa~ dead. . . . . . _ . _ . . . .. ;. . . . ; 
' Q. Did you notice his condition with ref ere~ce to his color¥ 
. A. I noticed the night before after they came-we were 
in the living room ~jtting tp.ere by th~ fire-that he was p~le. 
H;e 4ad lain down ·on· the .davenport" the greater_ part of .the 
~vening. I noticed that he was pale, and thinner than he 
was when I had seen him about four months before this date. 
Q. W}leri. yo:u·wen~· in and sa~ :hini on· the Jloor, and.im-
mediately following his death, did you notice anything with 
i·eference to his colorY · 
' A. Yes, he was a lit~le biue. He was blue~ .as. the ·colored 
woman ~t~ted, when w~ loosened his collar and after. we put 
him on the bed his neck was blue. · · · 
Q. Had you seen };i1m f :req1Jently in recent years? -
A. Define what you mean .. by 'frequently'. . 
Q. About ho~ man·y times did you see him f · 
. A. ~-· sa:w _h~, 11s s.h~ stateq,. whe~ my h~sband died, but 
never gave . p.im any close · attention. That was February 
20, 19~9. I had visited their home the 29th day of June, just 
prior to his. d~th.-. I ·n~yer .saw him between those two 
. times, that I r~member. . ·· · · . : -. 
page 239 ~ Q: puring the ~ime you :Saw_.him prior ·to th~ 
occasion of his death state whether: or. not the 
condition of his health was goody ' . 
· A. He -ieen;i.ea. fo be in perfect health. · I never knew him 
to be sick at any _t_ime. ~e Ji.ad a ~old s~veral years back, 
slight cold, but. I ~eve.r ~new him to be sick. 
CROSS EXAMINATION. 
By Mr. ·Gravatt: 
Q~ Who ·came with him on the visit to your house? 
A. His father .and his mother~ · Q. Where from Y • · .
. . A.-1 -His · home ~Ii Virginia. 
· Q. ·How fa! ·is. t+h~ t from your home Y 
A. May I ask a question? 
- . Q. res. 
. . 
.Note: Witness turns to Mr. KiFk, the father of the young 
man and asked him how far it is from her home to his. 
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A. I do not know the exact distance. 
Q. What place in Virginia do they live f 
.A. In Lunenburg County. Ontario is their Post Office. 
Q. Do you know who drove the car down to your place¥ 
· .A. I cannot say. 
page 240 ~ Q. Did you see him when he got there 1 
A. No, the first I saw of them, they were com-
ing in the house-No, his father was on the porch-yes, they 
were coming in the house. The mother had not gotten out 
of the car. 
Q. Did they eat supper Y 
A. They did not eat supper. 
Q. Did they eat breakfast Y 
A. Yes, the boy ate breakfast. 
Q. What did he eat for breakfast f 
A. I cannot say exactly, it was the usual breakfast. I do 
not remember exactly what I had that morning. 
Q. He ate a hearty meal, did he not Y 
A. Yes, well it was sufficient. 
Q. What time did he get up that morning··f 
A. I cannot say exactly, but I usually have breakfast around 
seven o'clock. I do riot remember whether we ate that early 
that morning or not. 
Q. Under ordinary circumstances he was a good, hearty 
eater when he came to visit vou? 
A. Define what you mean by "hearty". 
Q. That defines itself, and for a housewife dealing with 
a young boy! 
.A.. It was just a normal appetite for a grow-
page 241 ~ ing· boy. 
Q. What was the size of this boy! 
A. Very tall, I should say at least six feet. I cannot tell 
exactly. 
Q. How old was he 6l 
A. 21, I think was his ag-e. 
Q. What month was this visit made to you when he died T 
A. I think they say it was October, I do not remember ex-
actly. It was in the autumn. 
Q. You said that he went out with your boys to do the 
chores. Did he do that before breakfast or after! 
A. After breakfast. 
Q. What did they consist of? 
A. Milking, feeding· the hogs, feeding- the stock, chickens. 
Q. He seemed to be all right, didn't he Y 
A. I was not with him. 
' 
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Q. He seemed to be all right when he went out, didn't he? 
A. I do not know when he went out. 
Q. He was all right when he came in, and all right when 
he ate his breakfast, wasn't he? 
A. He was all right at breakfast, he was pale, and they 
told me that he had not been very well since the wreck, but 
he seemed tired the night before. 
Q. Who else was in the house when this m1fortunate event 
took place? 
page 242 ~ A. Three other sons. 
Q. And yourself f 
A. .And myself. 
Q. His father and mother, 
A. His father and mot.her and the colored woman. 
Q. Where did he sleep that nighU 
A. He slept in an upstairs room. 
Q. By himself? 
A. He slept in bed by himself, but the other son came in-
no, the son ·was already in bed when he came. 
Q. From the time he got to your home about eight o'clock 
Saturday night until his death, did you hear him make any 
complaint of being ill·¥ 
A. w· ell, he did not talk very much. 
Q. Then you did not hear him make any complaint about 
being ill f 
A. He said he was tired. 
Q. That did not answer my questi.on. 
A. His mother told me-I do remember that he made the 
remark-I just do not remember. 
Q. I am asking you did he make any. complaint of being 
ill which you personally heard f 
A. Do you want me to answer 'year' or 'no'. 
Q. I just want you to answer the best you can. 
page 243 ~ A. I do not remember that he did. His mother 
told me he had not been well, but personally I 
did not interview the boy. 
:Mr. Gravatt: I object to the witness telling what his mother 
told her and ask that it be stricken from the record. It is 
not responsive to the cross examination. 
A. ('Continued) I cannot say positively. I do not remem-
ber exactly at this time. 
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RE,..DIRECT EXAMINATION. 
By Mr. .Allen: 
Q. Mrs. Hobson, you stated that on the morning of the 
boy's death he went out with your boys to milk, feed the 
hogs, etc. Do you know to what extent, if any, he partici-
pated in doing these things? 
.A. I do not think he did anything. 
Q. !fr. Gravatt asked you if you heard the boy complain 
of being· ill while in your home. I will ask you if you heard 
him complain of feeling bad f 
.A. He was tired. He complained of being tired that night .. 
By Mr. Grava.;tt: 
Q. Saturday night Y · 
A. Yes. I really did not talk with the boy in the morning·, 
because I was busy with my duties, and I did not 
page 244 ~ talk to him other than at the breakfast table. 
Q. He w~s at the breakfast table when you 
were thereY 
A.. ·well, I was waiting on the table in the room when he 
ate his breakfast. . 
Q. You were in the room when he ate his breakfast? 
.A. Yes. 
Q. Did he laug·h and talk with other members of the 
family? 
A. Well, the. other boys were talking and laug·hing. I can-
not say whether he t9ok part in it or not. 
Q. This was in the nature of a family reunion Y 
.A. Yes. . 
Q. .And· a happy occasion Y 
.A. Yes. 
Q . .And up until the time that he dropped out and died, 
nothing had occurred to upset the pleasure and peace of the 
reunion? 
A. No, sir. Just a happy reunion .. He was going to his 
father's old home Church for the Revival Services, and noth-
ing whatever about his condition-he had told me that he 
rested before he started from home, he had rested that morn-
ing, his mother was away and that he rested. ' 
By Mr. Allen : 
Q. Did you notice on the occasion of that last visit any dif-
ference in his weight t 
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page 245 } .A.. Yes., he was thinner than he had been when 
I saw him four months before. I noticed that he 
was pale and thinner; I noticed that he was pale and thinner., 
while he was lying on the davenport. 
By Mr. Gravatt; 
Q. That was after he was dead t 
A .. No~ before he died. 
By Mr. Allen: 
Q. Was that the evening before he died! 
A. Yes. I noticed it when he was lying on the davenport--
that he was very much paler than l had ever seen hun be-
fore, and also thinner. . · 
Q. That was the night before! 
A. Yes. 
By Mr. Gravatt: 
Q. Did you ever hear that he had heart trouble t 
A. No,, I never heard of his having heart trouble. 
Q. Has anybody in the family told you he had any heart 
trouble! 
A. No, I never heard that he did. 
Q. Up to the time of his death~ or before you heard any-
thing about his. being in the automobile wreck, in talldng to 
his mother she did not tell you anything to indicate that he 
had any kind of heart ailment? 
page 246 }- A. Never that I ever heard of. 
Q. So it was a great surprise to you for him to 
drop dead? 
A. It was a great surprise. .She had told me about his 
shoulder being bruised after the wreck. 
Q. But during· all that time nobody mentioned to you that 
he had any kind of heart ailmenU 
.A.. No,, they said he had not been well since the wreck. 
Q. Nobody had said anything to impress upon your mind 
that he had any kind of heart ailment? 
A. No, sir; not until the wreck. 
Further this deponent saith not..'' 
page 247 } Mr. Allen: And now the deposition of Mrs. 
Frank Hobson: 
Depositions read: (Continued) 
·~ 
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a witness of lawful age, called on behalf of the plaintiff, after 
being first duly sworn, deposed and said as follo,vs : 
By Mr. Allen: 
Q. Will you state your age, residence and occupation,, 
please? 
A. I am 33 years old; I am a housewife, hut I am a regis-
tered nurse. My residence is Boonville, Yadkin .County. 
Q. How long have you been a registered nurse? 
A. Ten years. I finished my training in 1932. 
Q. Where did you take your training f 
A. Burruss Memorial Hospital, High Point, North Caro-
lina. 
Q. Have you practiced your profession since that time? 
A. Yes, I have in private duty. 
Q. W·ere you called to Mrs. Robson's home where this boy 
died on the occasion of his death Y 
A. Yes, a son came soon after the falling of the boy and 
said for me to come at once, that the boy had fainted, or 
something had gone wrong, and I got ammonia from my 
medicine cabinet and went at once. 
page 248 ~ Q. Tell exactly what you found and what you 
did, if anything 1 . 
A. When I arrived his father and aunt were rubbing his 
arms. He was lying on the bed, and as soon as I looked at 
him, his pupils of his eyes were dilated, and he was very 
cyanotic, and I felt his pulse. He had none, and then I tried 
giving him artificial respiration, but no response. He was 
dead on my arrival. 
Q. You said that he was cyanotic. What do you mean by 
that? . 
A. Bluishness of the skin, caused by poor circulation some-
times. 
CROSS EXAMINATION. 
By Mr. Gravatt: 
Q. What was your name before you were married f 
A. Thelma Snow. 
Q. What was your address thenf 
A. Before I went in training·! 
Q. No. 
A. "'Wbile I was still at home? 
Q. Anywhere before being married. I I 
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A. High Point, North Carolina. 
Q. You practiced your profession for ten 
page 249 ~ years? 
A. Yes. 
Q . .Are you related by marriage to this young man! 
.A. Yes, he is my husband's first cousin. 
Q. You made a careful examination of him after you got 
theret 
A. I felt his pulse and he had no pulse and then I thought 
he was dead-I felt his pulse and could not find any, and so I 
pressed in here like this (Indicating she pressed in his side) 
and tried to see if he had any breath in him, but no response, 
Q. What do you think was the cause of his death Y 
A. Well-
Q. Your own conclusions now from your examination, not 
from what somebody else told you. 
A. From his looks-he looked like that he had died from 
poor circulation--from that cyanotic. condition of his face 
and nails and fingers. That is my best knowledge of it, what 
came. to my mind. Of course, I could not say. 
Q. You did not see anything to indicate the cause? 
A. No, I did not. The boy was dressed and lying on the 
bed. 
Further this deponent saith not.'' 
Depositions read: ( Continued) 
l 
page 250 ~ ''DR. JONATHAN R. FINNEY, 
a witness of lawful age, called on behalf of the 
plaintiff, after being first duly sworn, deposed and said as 
follows: 
By Mr. Allen: 
Q. Will you state your name, age, residence and occupa-
tion, please f . 
A. I am Jonathan R. Finney, 58 years old; physician, or 
doctor of medicine; have been practicing at Boonville, this 
location, for 32 years. 
Q. At what schools of medicine did you studyY 
A. North Carolina Medical College. 
Q. "'Where is that located? 
A. That is located at ·Charlotte, North Carolina, and was 
moved to the college at Richmond, Virginia, they joined the 
two schools. 
t 96 Supreme Court of Appeals of Virginia 
Dr. Jonathan R. Finney. 
Q. You mean the Medical Colleg·e of Virginia and the North 
Carolina Medical College 1 · 
A. Yes, that happened in 1913. 
Q. Doctor, how long did you say you haye been practicing 
· in this location¥ 
A. 32 years. 
Q. Did you know this young· man, Houston Kirk f 
. A. •No, I did not. I knew his father, and I 
pag·e 251 ~ have known his father for some time, and prob-
ably have seen the boy, but I am not sure about 
that. I had known Mr. Kirk, been in his home, before he 
left· North Carolina, but I did not know the boy. 
Q. On the occasion of his death, did you see him prior to 
his death? 
A. No, I did not. He was dead when I saw him. 
Q. When you arrived, he was dead? 
A. Yes, he was. 
Q. Doctor, I am going to ask you a hypothetical question, 
and in order that there may be no mistake about it, I will 
read it:-'' 
Mr. Gravatt: At this point we have an objection to make. 
Mr. Easley: Our exception g·oes to that question, and we 
would like to be heard on the admissibility of the question 
and the answer. 
Jury now out. 
Note: For the purpose of the record the question that is 
objected to is copied into the record at this point, viz: 
'' Assuming, Doctor, that Minor Houston Kirk, a young 
man about 21 years old, enjoying good health and physically 
strong, was on the 27th day of September, 1941, 
page 252 ~ seated in the front seat of au automobile, at the 
wheel; that he was traveling along a public high-
way at a rate of speed between 15 and 25 miles an hour; that 
an automobile overtook him and ran into the rear of the au-
tomobile in which Kirk was riding and that he was thrown 
from his seat at the wheel in the back of the car above the 
back seat, with such force that the back of the seat in which 
he was sitting was broken off; that he was considerably 
shaken up; that his right leg was bruised and skinned and 
his back was badly bruised, all over, and particularlv be-
tween his shoulders; that at tl1e time he was apparently not 
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seriously injured; that he drove the car home, arriving there 
about ten o'clock; that after arriving at home, he complained, 
saying that the accident like to have broken his neck and 
shoulders, and that he felt weak in his shoulders, back, and 
chest, complaining· that his hack and shoulders hurt him all 
the time; that he had dizzy spells when he would undertake 
to stoop over, and would stagger, and sometimes almost fall 
and would have to grab somebody or something to keep from 
falling; that on one occasion, about three weeks after the 
accident, he went into the barn where other m~mbers of the 
family were tying tobacco and stooped over to take up a 
hand full of tobacco and fell and lost consciousness, but was 
revived in a moment; that upon being revive<l, 
page 253} he made the statement that when he stooped· 
over, everything went as black as nig·ht; that fol-
lowing this incident, young Kirk was taken to and examined 
by a doctor on October 19, 1942, which was the first time he 
saw a doctor after the accident; that upon examination by 
the doctor Kirk's blood pressure was then, or at that time, 
only 88/60 and his heart was weak and rapid in the opinion 
of the examining physician, and he was advised to go to bed; 
that he declined to go to bed, but continued to be unable to 
work; that from the time of the accident on the 27th day of 
September, 1941, young Kirk commenced to lose weight, and 
grow weaker day by day; that he continu·ed to lose weight 
and grow weaker and v{eaker until the 26th day of October, 
on which day he slumped over and died; that he simply ex-
pired without any struggfo or evidence of pain or anything 
of the kind; that at the time young Kirk.was involved in the 
automobile collision, he was 21 years old and in good health; 
he was never known to have dizzy spells or heart trouble; 
nor had he ever complained of his shoulders, back or chest, 
or of being weak; that he had never had any serious illness 
of any kind in his life; that he had worked hard regularly for 
years on the farm and had always been strong and well. 
''N' ow, assumtng those facts, and from your 
page 254 r knowledge and experience as a physician and 
surgeon, can you give an opinion as to whether 
the death of Kirk may have resulted from the injuries sus-
tained in the accident, or whether the accident was a com-
petent producing cause of injuries resulting in his death f '' 
The Court: State your objection, l\fr. Easley. 
Mr. E·asley: Your Honor, the objection is based on the 
fact that the hypothetical question is not based upon any 
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facts proven in the case, but upon a statement of anticipated 
racts. .Now the general rule 1s that hypothetical questions 
must be based upon the proven facts in tne case, fairly stated. 
Vourts have occas10nal!y made an exception to the rule for 
the administration of justice where a person bases a ques-
tion upon one isolated fact and assures the court that it will 
later be established, but that is the exception to the rule. Here 
they are undertakmg to base the whole statement of their case 
on a theory of what they expect to prove stated by counsel, 
and it is aosolutely in its mam pal"t1culars not supported by 
the facts. 
Now I am g;oing to start at the beginning. The most im-
portant item upon which a doctor can base any conclusion as 
an expert in tnis case is the extent of the original injury. 
Now in his• statement he has this: ''-that he 
page 255 }- was traveling along a public highway at a rate 
of speed between 15 and 25 miles an hour; that 
an automobile overtook him and ran into the rear of the au-
tomobile in which Kirk was riding and was thrown from his 
seat at the wheel in the back of the car abov.e the back seat, 
with such force that the ba0k of the seat in which he was 
sitting was broken off;'' Now that statement is absolutely 
contrary to the statement of his own witness :Walker who 
said that the boy was sitting· in the seat and the seat simply 
tilted at an ang·1e of 45 degrees and he tilted with it and he 
never got out of the seat; he sat i.n the seat and reached over 
and caught the emergency brake and stopped the car. 
Now that description of the original injury contained in 
this hypothetical question would give the doctor to assume 
that this boy had had a very serious injury to start with. 
It fails to state the undisputed fact, which is a fact in this 
case, that in the period of 30 minutes there he stated both to 
the investigator and to the people in the car with him that 
he absolutely was not hurt. 
Now another rule of a hypothetical question is that it must 
state the facts established by the evidence; that 
page 256 ~ it must state them fairly, and they must state all 
the undisputed. facts necessary to draw a con-
clusion from the facts that are involved in the incident. 
So far as my observation is concerned, and I made a fairly 
comprehensive study of the cases, I have never known any 
~ase where a court pem1itted a hypothetical question to em-
brace the whole theory of a party's case without the intro-
duction of any testimony and then permit that to be pre-
sented to au expert for his conclusion. In the first place you 
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would violate the general rule of expert testimony that cou:ri-
sel representing the other party would have the right to ob-
ject to the question when it is presented if it doesn't" fairly 
present the facts. How can you do it when you don't know 
what facts the other side is going to prove 1 You are llbso-
lutely unable to make any intelligent objection to it except 
that there are no facts in the case. Another thing· is, stating 
all of the undisputed facts necessary for a conclusion. You 
can't do it. Another thing is, you are perfectly helpless to 
cross examine the witness. If he presents the evidence from 
his side and asks an expert witness his conclusions, if he fairly 
sta.tes them he can get his conclusions; and we are entitled to 
cross examine the witness : '' If certain other facts 
page 257 ~ are true what would be your conclusion then" so 
as to test his theories. But here how can you do 
iU We don't know what the evidence is going to disclose. 
Can't possibly do it. 
Now I ·say to perm~t a. party to frame a. whole statement 
of a case, the whole theory upon which this case is con-
structed, out of nothing· but the thin. air and the statements 
of counsel that fall from their lips without any proof, that 
would be absolutely destructive of the rig·hts of the other 
side and it would be a manifest injustice. 
Note: Mr. Easley at this point continued with his ob-
jection stating· authorities in support of his contention; which 
motion was opposed by Mr . .Allen of counsel for the plain-
tiff. The Court's ruling on the motion is as follows: 
The Court: Gentlemen, I am ready to pass on this motion. 
I have listened attentively to your arguments, both of which 
have been excellent. Hypothetical questions are allowed in 
Virginia, and unquestionably when this question was drawn 
by Mr . .Allen he had in mind he would :prove certain things . 
. However on yesterday when this question was read to Dr. 
Beath objections were made, and the Court sus-
page 258 ~ tained those objections, and then Mr. Allen cor-
rected his question to conform to the evidence as 
it was then before the Court, and as it is now. I do not think 
the question propounded to Dr. Finney in the depositions 
fairly states the evidence as it is before the Court. The ob- 1 
. jection to the admission of this evidence will be sustained, 
and it is so ordered. 
Mr. Allen: We save the point on the ground it does state 
fairly the material facts. · 
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The Court: I do not think it fa~rly states the material facts 
as shown. 
Mr. Allen: May it please Your Honor, there may be some-
thing· in that testimony that doesn't deal directly with the 
hypothetical question. l\fay we examine the deposition and 
see about that f 
The Court: I will g·iv:e you an hour to look after it so you 
can do that. I am just ruling· out the hypothetical question 
and the cross examination thereon. 
Mr. Allen: Yes, sir. 
Note: Now follows, it being copied into the record, the 
remainder of the depositions offered by plaintiff and not al-
lowed to go to the jury over objection by defendant. 
The depositions now copied herein take up immediately 
where they left off, as shown on page 235 Line 6, viz: 
page 259 ~ "Mr. Gravatt: Counsel for the defendant notes 
the same objection to the asking and answering 
of this question which was noted to the asking of this ques-
tion of Doctors Randolph and Beath, a.nd in order to save 
time ask that that same objection and exception be considered 
as applying· to all of the testimony which this witness may 
give. 
A. Why, I think I can, yes. I think I have an opinion that 
is satisfactory to myself. That in all probability the injuries 
sustained in this wreck produced the cause that caused his 
death. 
CROSS EXAl\UNATION. 
By Mr. Gravatt: 
Q. Your conclusion, I assume, is based upon the assumption 
that the alleged facts, as outlined in the question, are true 1 
.A. Yes, that is true; if he was a well, healthy, strong boy 
up until this wreck occurred, and then he began to lose 
health, weig·ht, and all, there is not any doubt in my mind 
as to. the wreck having influenced his. death. 
Q. What was the cause which caused his death referred to 
in your answer a. moment ago Y . 
A. Of course, that is a matter of opinion. I 
page 2(10 ~ am convinced that he had an injury, and my opin-
ion is that it was mediastinal, that is posterior 
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of the chest walls, stoppage that produces a dot., or thtom-
bosis,, and from the thrombosis, I meant an embolism, that is 
blood clotting in the blood stream, and I think that produced 
his death and it got to his heart. 
Q. Why do you think he had an embolism! 
A. That is a most common cause of sudden death from 
heart failure. 
Q. Is that the only cause t 
A. No, you can have acute dilation of the heart, but usually 
there are symptoms and signs over a longer period of time-
I am. talking about sudden heart failure. 
Q. What is an embolism? 
A. It is a blood clot in the blood stream; thrombosis is a 
clot, whereas in a stream it stops. 
Q. How did that condition come about as a result of this 
.automobile accident? 
A. Through a blood stasis,, that flows until it becomes a 
clot. .A lot of people express it as bruised blood in the tis-
.sues. 
Q. Don't people hav.e thrombosis and embolisms who have 
never been in any wrecks 7 
A. They certainly do through infection, ye~, 
pag·e 261} but there are always symptoms to determine that. 
Q. As I understand it, the injuries which this 
young man sustained was to the part of his body which sur-
rounded his heart 7 
.A. Yes, I understand that he had severe injuries or bruises 
in his back. 
Q. He only said one bruise. 
Mr. Allen: Counsel for plaintiff objects to the statement 
of counsel for defendant because it is not in accord with the 
statement in the hypothetical question. 
Mr. Gravatt: Read that hypothetical question and get it 
clear. 
Mr. Allen: The hypothetieal question states that his right 
leg· was bruised and skinned and his back was badly hruised 
all over, and particularly between his s~oulders. 
By Mr. Gravatt: 
Q. Suppose the evidence adduced from the report of the 
doctor who examined him, and that the only information fur-
nished him was that there was one bruise under his left 
shoulder, would that be sufficient to give you a basis upon 
which to rest the conclusion which you have given Y _ 
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A. I even -think that would, yes, because I do know that it 
: · , has worked that way just when a broken bone_:_ 
})age 262. ~ that has produced and caused the death from em-
- · bolism. 
Q .. Embolism ·is infection t 
A. No. 
Q. What is iU . 
A. Embolism is a floating blood clot . 
. Q. I understand that, but the cause of the embolism 1s 
some kind of infection T 
A. No, sometimes. on breaking down the blood clot some-
where in the blood ~ystem. 
Q. You heard it read in the question that when he went to 
his doctor on the 19th of October, this doc.tor suggested to 
him that he go home and rest, had he followed his doctor's 
advice, what do you think would have been the probable re-
sults! 
A. I think it would be impossible to definitely decide that 
question. We do know that we put them to bed with condi-
tions of that kind, and they go on and have their attacks of 
angina pectoris and die with that. · 
Q. Do you think that doctor was just joking then when he 
advised·him to go to bed! 
A. No. I think that he should have done that. 
Q. Do· you not think that if he had done it, being a young 
man, that he would be living until nowt 
.A.. Well, now, that I could not make definite, 
page 263 ~ hut had he, hii:; chances possibly might have been 
better; had he gone to bed at the time, or had 
he submitted himself to treatment at the time that he was 
injured. I understand that he did not have a doctor for 
sometime after the injury; he did not think it was serious 
~nough, but that does not chang·e my opinion as to the cause 
of the boy's death . 
. · Q. You do not think that his heart was bruised, do you Y 
A. Well .. I think had his heart been injured in the ·begin-
ning, he would have bad serious attacks of smothering and 
difficulty in breathing, and his heart would have given him 
more pain. I am inclined to the belief that it was due to 
emboli.. · 
Q. You do. not subscribe to the theory that his heart was 
bruised and the consequences of the bruising· of the heart 
caused his death Y 
A. Well, I do not J1ardly think that. I do not know; be-
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cause as I said I think he would have had symptoms that 
would have prevented him from taking a long drive. 
Q. That is the very next thing I was coming to. This long 
• 
1150-mile drive was about the worst thing a man could take 
if he was suffering from what you concluded he was suffer-
ing from? 
.A. Yes; but I have no doubt that. he had any 
page 264 ~ idea that be was injured in that way, to the point 
that would disable him from visiting and taking 
a drive. 
Q. I have great respect for a country doctor, and I believe 
that is what you are. I live in the country myself-
.A. Thank you, Mr. Gravatt. 
Q. Is not this one of the most unusual setups that .you 
have ever had in your medical experience for a young boy 
to be in an automobile accident and not go to see any doctor 
and not have any more physical manifestations of injury 
that you have heard of, and to attend to his duties, work 
on the farm, drive 150 miles on a visit about a month after 
the accident happened, and then drop out and die, and say 
that that death is the result of being in the automobile acci-
dent? 
Mr. Allen: Coum~cl for the plaintiff objects to the ques-
tion because it assumes facts that have not thus far ap-
peared. The question assumes that he continued to work 
on the farm, and the basis of the hypothetical question is 
that he did not continue to work on the farm. 
Mr. Gravatt: Counsel for the defendant says that the 
whole hypothetical question assumes facts, one of which have 
appeared in the record, and as to which no witness has testi-
fied. 
Mr . .AJlen: .And the-witness is being examined 
page 265 ~ on the basis of the hypothetical question. If 
counsel for the defendant wants to frame a hy-
pothetical question and state facts which ]1e expects to prove, 
and ask the witness to answer by assuming those facts, he 
is at liberty to do so. 
Q. (Question read to the witness) ' 
.A. I am assuming· that the boy was in an automobile acci-
dent and that he had an injury a month before hand, and 
severe enough to produce injury to his circulatory apparatus, 
probably the venous, and that this clot developed, and as is 
probable, these c~ots are not completely absorbed and some-
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times emboli break loose, sometimes they go to the brain, 
thev sometimes go to the heart, sometimes go the lungs, and 
pro .. duce symptoms, depending on the area involved when 
the emboli stop, and my opinion as to this is that he did 
have a thrombosis, that was breaking up, and that he had a 
small-I do not know how large, embolus that did get to 
his heart and produce complete stoppage of the organ. I 
am assuming that he did have an accident and that it was 
severe· enough to produce an injury to the circulatory ap-
paratus, the venous being· in mind. 
Q. You still have not answered my question, which is this: 
Is it not the most exceptional and unusual setup of facts 
and conclusions! 
A. Well, I do not think it is extraordinary that 
pag·e 266 ~ a man falls. These things could happen to a 
man. You want a yes or no answer to your ques-
tion! 
Q. Had you ever known of a case like this in your prac-
tice? 
A. Well, no. 
Q. Is not the final result of your testimony based upon 
several hypotheses, all of which must occur in order for your 
conclusion to be correct? 
A. Yes. 
Q. Therefore, is it not after all only an opinion and not 
in any degree a certainty? 
A. Why, surely it is an opinion. I said it was an opinion 
satisf aetory to . myself, yes. 
Q. You, ·by this hypotl1esis and your conclusion do not 
mean to exclude other causes which might have produced this 
young man's death¥ 
A. No, sir. 
Q. Suppose the e,ridence discloses the fact that this young 
man had been suffering· from heart trouble prior to the ac-
cident, what bearing would that have ·on your conclusion t 
A. ·well, I would say if the young man had been suffering 
from heart disease, I still would s~y that he died from a 
cardiac condition, that is, that was the e.anse of death would 
be the same, if I am making the statement, because I think 
that is what happened. 
page 267 ~ Q. If we could determine that he did not have 
a blood clot and you were assured that he did 
not have a blood clot, could you then attribute his death to 
the automobile acddenU 
B. M. Spencer, Admr., etc., v. ·walker Neal 205 
Dr. Jonathan R. Finney. 
A. Well, I would haYe to be assured of the fact that he 
did not have-
Q. You bear in mind that you are being assured of these 
other things as having occurred, and that no witness has 
testified that they have ooourred, and that you are just as 
relia:bly assured that he might not have had a blood clot- · 
I am asking you for your medicat opinion, upon the assump-
tion that he did not have the blood clot, then could you at-
tribute his death to this automobile accident? 
A. Well, that is a different type of question. If I were 
assured you say-you are assuring me that he did not have 
a blood clot or embolism-well, now, my answer did not ex-
clude the possibility that he could have had pericardftis, and 
he could have had other conditions, of course, that could 
have produced his death, and, of course, he could have died 
from-=-well, I do not think it probable-he could have died 
from something else besides a cardiac condition, but I do not 
believe it. 
Q. All of these things-causes, whieh you have mentioned, 
and those which have entered into vour conclu-
page 268 ~ sion are possi.hilities, but not certainties 1 
· .A.. They ar.e not certainties, no, sir. I do not 
t'µink any one could say that it could be certain, unless he 
had had a post-mortem examination. 
Q. Therefore, any conclusion which holds this .defendant 
responsible for the death of this young man must be based 
upon possibilities and opinions and not upon certainties Y 
A.. No, sir, but probabilities, rather than possibilities, I 
would. consider. · 
Q. What could have been broken in the bone structure 
which surrounded this young man's heart in order to set up 
this clot? 
A. Not necessarily anv bone struchne at all. 
Q. Then what else could have happened? 
A. Well, succession is the word which we might use, that 
if;; baek and forth movement, with injury to the soft structure 
in the chest, ·back of the lungs, the mediaRtinal, that is the 
area that I am :fig11ring was involved. 
Q. A man of woman birth comes, into the world constructed 
as God desig·ned him. If your conclm,ion is correct as to 
the outcome of this accident, don't you think it ex:ceedingly 
strang·e that so inany millions have grown to be mature and 
lived modern lives and died of old a~e, how 
pag·e 269 } would an individual get throug]1 life without get-
ting a blood clot if one could be formed so easy 
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and could result so diastrously as you have indicated; for 
instance, for a number of years there have been literally 
thousands of boys who ,have played the game of football, do 
you know of a single one who met his death on the basis of 
any theory as that you have advanced T 
A. Well, I do not know as to baseball and football-I do 
not know that they have, but I do know, Mr. Gravatt, that 
coronary -Occlusions and cardiac conditions are -increasing 
daily. None of us are safe from them and they are one of 
the most serious things that can occur to anv man, and not 
that-it does not necessarily mean that he has to have an 
injury to get a blood clot, and I think it is quite reasonable 
to reconstruct what oc.curs in this voung man's bodv that is 
in my ntlnd. • · 
Q. Is it not a fact that a very large percentage of the 
deaths result from some form of heart trouble and many of 
our boys pass away from heart trouble before they reach 
the age of 55 Y 
.A. Yes, that is quite true. 
Q. Is not worry and unusual work and the stress and strain 
of modern life bringing about a condition which causes men 
to die of heart trouble Y 
page 270 ~ A. Vl ell1 you mentioned a while ago infection 
-embolism being infection. It is not necessarily 
infection, ·but you ean get embolism from infection. 
Q. That is· what I thought. . 
A. You can g·et it from local infection, and from a broken 
arm you can g·et embolism from that. 
Q. .And you can get embolism from tuberculosis, can't you t 
A. You certainly can, yes. 
Q. Suppose that it develops that this boy had tuberculosis, 
is it not enti.rely possible that he might have developed this 
embolism from an infection resulting from that diseas.e! 
A. It could happen, I will admit that it can happen, but I 
ha.ve not hearcl anythiug abont the b-0y having had tuber-
culosis ; the a.ssnmption was that this was a young man: 
healthy up until the wreck. 
Q. You heard the testimony of his Aunt t 
A. I did. 
Q. And her testimony was that he was pale and much 
thinne1· than he was when she saw him in June¥ 
A. Yes. 
Q. Both of those would be results which might follow 
tuberculosis Y 
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A. Yes, they get pale and they get thinner with 
page 271 ~ tuberculosis, but there is usually a corresponding 
history. · · 
Q. vVhat is this terrible disease whi~h people die from for 
which there is no cure. when doctors say they got an inf ec-
tion in their blood stream! 
A. ·wen, that is septicemia; that is an infection in the 
blood stream, and is usually a streptococcus infection. 
Q .. And it is fatal? 
A. Yes, it is. 
Q. That c.ould have caused this young man to have a blood 
clot in his heart? 
A. Well, yes, but usually there is a port of entry and they 
have a history of disease, or infection, or some place to give 
you an idea that he had a port of entry for that infection. 
Q. That is just a conclusion and g·uess as to your port of 
entry, is it not f 
A. Yes, the port of entry might be-
Q. Might be bad teeth 1 
A. Yes, could get in from had teeth. I do not know 
wl1ether the boy had bad teeth or not. 
Q. It might be from tuberculosis? 
A. "\Vell, if it were tuberculosis, it would ha.veto be broken 
down very badly for hitµ to get streptococcus in the blood 
stream from that. 
page 272 ~ Q. Might not any kind of germ that was! in his 
body, after it got a port of entry, get into the 
blood stream and form a blood clot? 
A. Yes, that could hapJ>en. 
Q. This automobile accident is a. very remote cause ·of it, 
is it not? 
A. No, sir, I would not say remote, because I do know he 
had that. 
Q. Let me ask you s,omething; he did not get any germ in 
his system from that automobile accident, did heY 
A. Not that I know of. 
Q. There is no evidence of it and no indication of it, is 
there? 
. A. No. 
Q. And if he got a germ in his system from the automobile 
accident some infection would have gotten to the surface? 
A. Yes. 
Q. So if he had had this terrible ~·erm which caused em- , 
bolism, he must have had the foundation for it in his body 
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before he left his home and before he ever had this automo-
bile accident? 
A. Well, that would be making· the automobile accident a 
contributing cause. 
Q. No, that is for somebody else to say. What 
page 273 ~ I am trying to get from you, which I think is a 
fair deduction from your testimony; I am deal-
ing with you as I would my own family phrsician; I have 
gTeat respect for you country doc.tors-is it not a fact that 
this boy must have had something within his body wllich 
ultimately g-ot into his heart and killed him, and must not 
he have had that before it showed up in this automobile ac- · 
cident! 
A. Vl ell, I would say had he had these infectious, it seems 
to me that he would have bad symptoms of the disease prior 
to his sudden death. 
Q. ·we expect to offer some proof of that, which I think 
will be very revealing. Let me ask you another thing. Do 
you know any doetor who lmows what causes an infection Y 
A. I only know as we have been taught in regard to infec-
tion. There has to be a germ of infection. There has to be 
a port to the infection. 
Q. But tell me when yon look at my liand tl1at I have got 
an infection within it, and what cau~es it, you cannot do it, 
can vou? A:· I would sav that there is not anv evidence of infection 
in vour hand so· far as I can see. · Q. Suppose I were to come to you doctor with that hand 
and arm swollen and were to state to yon doctor that I have 
got trouble in thi~ arm, I have got pain in this 
page 27 4 ~ a.rm, what is the cause of it; you would have to 
· tell me that there is some kind of infection some-
where that is causing it, wouldn't you; it might be a low 
grade of infection or it migllt he one that would become ag-
gravated and beconie very acute? 
A. I would want to know if you had had an injury and I 
would want as conipletc history as I could g·et as to how long 
you had been suffering· with the arm, and then I would make 
certain examinations, and I would take your temperature 
and see if you were running· a fever, and I would question 
you carefully as to when tl1e onset of pain began, and I 
would want to know how von hurt it. 
Q. And if I answered you-you found I had no tempera-
ture and I told von I bad not hurt it, and yet I had severe 
pain, what would you say? 
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A. I would think you might be low iu Vitamin B-1. 
Q. Here is my left arm. Th1·ee weeks ago, I ha.d the most 
severe pain between this shoulder and this elbow. I had 
no accident, no abrasion, and I have come to you with that 
condition. There must be some form of infection within 
my body to cause me to l1ave that severe pain, and to cause 
my arm to be so sore that I could not lift it up even ·with 
my shoulder, and I could not lie upon it, could not sleep for 
it; there must be some infection within me to 
page 275 } be responsible for that, must not there Y 
A. Yes, there is a cause -for it; if there has 
been no trauma (injury)---trauma and injury ar_e the same 
thing-. :you might have neuritis, and if there was no glandu-
lar condition, there might probably be another. grade of in-
fection-they usually strain them, and this makes some 
little gland enlarg-ement under there, but neuritis will pro-
duce such symptoms as you hav<' mentioned, ancl sometimes 
we hardly know what organ or area to blame for the infection. 
The intervening organ is there somewhere ;-I do not know 
where it is-that produoos this. 
Q. Sometimes an individual who suffers with that kind of 
infection, unless he can get a.t the cause of it, he may have 
a blood clot? 
A.. I think that is probable. 
RE-DIRECT EXAMINATION. 
By Mr. Allen: 
Q. Doctor, assuming again the truth of all the facts al-
leged in the hypothetical question, can you account for the 
death of this boy on any other reasonable theory than that 
the injuries sustained in th() automobile ac.cident caused it, 
and if you do not recall clearly the facts assumed in the 
hypothetical question, I will hand you the ques-
page 276 } tion and let you read it t 
A. I believe that I remember. Assuming that 
the bov was healthy, and had had no condition, or infection, 
and tliat he did have this injury, and was bruised badly, I 
honestly and candidly belie·ve that the injury sustained in 
the wreck produced a cause in his body that caused his death. 
RE-CROSS EXAMINATION. 
By Mr. Easley: 
Q. This is, of course, without waiving the objections to 
210 Supreme Court of Appeals of Virginia 
Dr. Jonathan R. Finney. 
this line of testimonv-the conclusion that vou have drawn 
in response to the hypothetical question was based upon the 
assumption that this boy's death was cause~ by embolism.. 
Now,. as I understand your testimony, you are not prepared 
to say, as a physician, that he did die of the embolism, but 
you conclnde that he died of the embolism from the assump-
tion of these facts t · 
A. Yes, and the mode of his death. 
·Q·. If you did not have this assumption of facts before 
yon, and you only had the boy's body there at the time you 
sa.w ltim, as a physician, you would not be able to tell what 
r.aused his death f 
-1. I would have to sign a certificate stating as the· ca.use 
of death 'probably embolism.' 
page 277 ~ Q. What mmses you to make that statementt 
A. The 1·apidity of his dcath~jnst death gone 
with . the wind. 
Q. So you were definitely of the opinion-
.A.. That it was cardiac stoppage. 
Q. That it was embolism caused by the wreck f 
A. Yes. 
Q. Your definite opinion is that his death was from em-
bolism¥ 
A. Yes. 
Further tbis deponent saith not. 11 
Note= At this time recess is had for lunch. 
J" ury now in : 
The Court: All right, gentlemen. 
Mr. Allen: We do not think there is anything further 
in the deposition that your ruling w-ou.Id not apply to. 
(Referring to tlla.t part of the deposition starting on page 
240 and continuing to the middle of this page} 
The Court: You mean, Mr. Allen, than what you have 
alreadv read 7 
Mr.~ Allen: Yes, ~ir. We 1'?Unt to offer, of course, the 
deposition of Dr. Bruce Rnndolpl1, which was taken in Rich-
mond. Yv e ai;;sume Your Honor's ruling would be the same! 
The Court: Hand me the deposition. 
page 278 r Mr. Allen: Here it is, Your Honor. 
The Court: I will exclude that. 
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Mr. Allen: Exception for the reasons stated. 
Note: The deposition of Dr. Bruce .L. Randolph offered 
on behalf of the plain tiff, and excluded from the jury by 
the Court, is as. follows : 
Deposition copied in record. 
Jury out: 
"DR. BR.UOE h RANDOLPH 
a witness introduced in behalf of the plaintiff, first being 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Allen: . 
Q. Will you state your name, age, residence and occupa-
tion, please Y 
A. Bruce L, Randolph, M. D. 
Q. Where do you live? 
A. 2200 West Franklin, Richmond, Virginia. My age is 
43. 
Q. How long have you been praeticing medicine? 
A. Been a graduate since 1926; four years interne, and 
then went into business. 
Q. From what school were you graduated? 
page 279 ~ A. Medical Colle.~e of Virginia. 
Q. What has been the nature of your prac-
tice? 
A. Surgery and g·eneral practice up until just recently, 
an.cl now I am confining· my business to surgery entirely, and 
female diseases-called surgery and gynecolog-y. 
Q. I believe you haYe been one of the surgeons for the Vir-
ginia Electric & Power Company for a number of year~ f 
.A. I have,-not cla:;;secl as a surgeon for them. I have 
l)een the Chief Phvsician for the Benefit Association of the 
Virginia Electric and Power Company for eight yea1·s. That 
is an organization belonging to th.e men themselves, and not 
a part of the company. Q. I believe you have been in conference with Dr. Thomas 
Beath with reference to the subject matter of this case Y 
A. I have. 
Q. I will ask you the following hypothetical question: 
Assuming, Doctor, that Minor Houston Kirk, a young man 
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about 21 years old, enjoying gpod health and physically 
strong, was on the 27th day· of September, 1941, seated in the 
front seat of an automobile, at the wheel; that he wa.s travel-
ing along a public. highway at a rate of speed between 15 
and 25 miles an hour; that an automobile overtook him and 
ran into the rear of the automobile in which Kirk was rid-
ing and that he was thrown from his seat at the 
pag·e 280 ~ wheel in the back of the car above the back seat, 
with such force that the hack of the seat in which 
he was sitting was broken off; that he was conside1:ably 
shaken up; that his right leg was l1ruised and skinned and 
his back was badly bruised all .over, and particularly be-
tween his shoulders; that at the time he was apparently not 
seriously injured; that he drove the car home, arriving there 
about ten o'clock; that after arriving at home, he complained, 
saying that the accident like to have broken his neck and 
shoulders, and that he felt weak in his shoulders, back, and 
chest, complaining that his back and shoulders hurt him all 
the time; that he hacl dizzy spells when he would undertake 
to stoop over, and would stag·ger, and sometimes almost fall 
and would have to gTab somebody or something to keep from 
falling; that on one occasion about three weeks after the 
a-ccident. he went into the barn where other members of 
the family were tying tobacco and stooped over to take up 
a hand full of tobac.co and fell and lost consciousness, but 
was revived in a moment; that upon being revived, he made 
the statement that when he stooped over, everything- went 
as black as night; that following this incident, young Kirk 
wa8 taken to and examined lJy a doctor on October rn; 1941, 
which was the first time he saw a doctor after the accident; 
that upon examination by the doctor, Kirk's 
page 281 ~ blood pressure was then, or at that time, only 
88/60 and his l1eart was weak and rapicl in ihe 
opinion of the examining physician, and he was advised to 
go to bed; that he declined to g·o to bed, hut continued to 
be unable to work: that from the time of the accident on 
the 27th day of September, 1941, young Kirk commenced 
to lose weight, and g-row weaker day by day; that I1c 0011-
tinued to lose weight and g:row weaker and weaker until the 
26th day of October, on which day he slumped over and died, 
while sweeping· the hearth of the residence of the I1ome in 
which he was staying·; that he simply expirccl without any 
struggle or evidence of pain or anything of the kind; that 
at the time voung- Kirk was involved in the automobili~ col-
lision, he wa·s 21 years old and in good l1ealth; he was never 
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known to have dizzy spells or heart trouble; nor had he ever 
complained of his shoulders, back or chest, or of being we_ak; 
that he had never had any serious illness of any kind in his 
life; that be had worked hard regularly for years on the 
farm and had always been strong and well. 
Now, assuming those facts· and from your knowledge and 
experience as a physician and surgeon, can yon state, with 
reasonable c.ertainty, what, in your opinion, was the cause 
of the death of this young man? 
page 282 ~ l\Ir. Gravatt: Before you answer, please, sir, 
the defendant by counsel objects to the answer-
ing and asking of the foregoing question, and to the taltlng 
of this or any deposition of this nature, for the reason that 
no evidence has been taken and nobody up to this time knows 
what facts will or can be proven in the case. Hypothetical 
questions similar to these must be based upon facts which 
have been proven in a case in order to ask such a question 
of a medical expert. The question assumes f actEi which may 
never be proven, several of which are necessarily hearsay 
a.ncl impossible of leg·al proof, and altogether may not ap-
ply to the facts which are developed at the trial of the case. 
Mr. Allen: Now, Doctor, these o'bjec.tions are for the 
Court, and you are not concerned ,vith them. You are to 
assume the truth of the facts which I have stated, and then 
state from your knowledge and experience as a physician 
and surgeon if you can with reasonable certainty what in 
your opinion was the cause of this young man's death. Now 
if you would like to refresh your memory as to the ques-
tion I will hand it to you and allow you to read it over care-
fully. 
A. Just one question I want to ask: What was the time 
liini t from the ti;me the ma.n was injured to his 
page 283 } death, thirty days Y 
Q. That is right, 29 days, I think, to be exact. 
A. Now, in answering that question do I have to ·give my 
reasons or just say yes or no Y 
Q. State first whether or not you can brive an opinion as 
to what was the cause of the young man's death. 
A. I can. 
Q. State then wliat in your opinion was the cause of this 
young man's death. 
A. First, I think he died from a circulatory condition, cir-
culatory failure arising froin an injury to the heart and its 
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coverings. Do I have to go into more detail than that now, 
why I think sot 
Q •. Not unless you are asked questions. 
A~ I: would like to go a little further. 
Q·. You may go as far as you wish in stating what in your 
opinion was the cause of this young man's death, and 
wl1ether or not the accident had anything to do with those 
causes. 
A. The impact from the history was centered in his pos-
terior thoracic regi.on-. posterior chest, if you want to put 
it that way, back, opposite of what he called between his 
shoulder blades, which is opposite his heart~ It is my opinion 
that the impact which this man suffered to his 
pag·e 284 ~ back strong· enough to break the back of the seat 
on which he was riding and threw him in the 
ha.ck of the car, was enough to give his heart, it is a muscle,. 
sufficient bruising and injuring along with the coverings of 
the· heart, called the pericardium sac. This injury would 
produce swelling of the heart muscles, would produce an 
abnormality in the amount of fluid formed in the pericardium 
~ac, would bring about a condition known as pericardium 
diffusions. That is a condition where flnid forms in the 
pericardium sac; therefore producing a pressure on the 
heart and diminishing tl1e heart's activity gradually over 
a process of 30 days until the condition reached the point 
where the heart qnit. That is the best vray I know how to 
put it, and most brief. If I may I would like to continue a 
little further on this. Can If 
Q. Go ahead. 
A. My reasons for earning to this conclusion are several .. 
·First, it is obvious that a man, this man, died a circulatory 
death, because he was checked by a pI1ysician some days be-
fore his death and found to have an abnormal blood pres-
sure, which indicated that his heart was not functioning 
normal; was also found ta have an abnormal heart ra.te, 
· which indicated that somethiu~ was interfering 
page 285 ~ with the heart's action. He also died a sudden 
death, which would indicate that his heart quit. 
Mr. Gravatt: Without ,vaiving our exceptions, but in-
sisting· npon them, we reserve the right to fully c.ross--exarnine 
this witness at a later date, but. will ask one or two que~ 
tions at this time. 
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CROSS EXAMIN.ATION. 
By Mr. Gravatt: 
Q. I assume that your conclusions are based upon the as-
sumption that. all facts and statements made in the question 
are true? 
A. Yes. 
Q. If the evidence should develop to alter the accuracy of 
that statement of facts, then you would reserve the right 
to alter vour conclusions Y 
A. I do. If I was convinced sufficiently, yes. 
Q. Suppose the evidenc':) should develop the fact that this 
young man had suffered from heart trouble for at least a 
month before the . accident.. ·would that have any bear~g 
upon your conclus10n? 
Mr. Allen: Counsel for the plaintiff objects to that ques-
tion unless counsel for the defendant will put it in the form 
of a hypothetical question, and state the facts 
page 286 ~ which couns~l for defendant expect to prove. 
Asking the witness to assume something, 1011e 
particular fact, without stating thnt he expects to prove it is 
not a proper basis for a hypothetic.al question. 
Mr. Gravatt: The cross examination is not based upon 
hypothetical questions. In the original question distin-
~uished counsel for the plaintiff lias asked the Doctor to 
accept as a fact numerous statements. I simply ask him if 
it develops in evidence that this young man had heart trouble 
at least 30 days prior .to the accident would that have any 
effect upon his conclusions. 
A. In that Mse I think I could definitely say this injury 
precipitated his death. 
Q. I will ask you another question. .Suppose it were to 
develop upon the trial of thls case that the injury to his back 
was a very slight injury. Do you base your c.onclusions en-
tirely upon the assumption that he suffered a very severe 
injury to the back? 
A. I base my conclusions entirely upon the assumption 
that he received an impact of such force to throw him out uf 
the sea.the was riding in in the back of the car, in that im-
pact to his back. · 
Q. To what extent would that blow have injured l1is back 
and been manifest in X-ray pictures taken immediately af- · 
ter? 
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page 287 ~ A. A. blow of that magnitude, or that force, 
put it, of that forc.e would not necessarily injum 
the structures of the back at all, hut the impact hitting his 
pericardium sac, impact causing the heart to g·o back and 
hit-his pericardium sac to hit his, chest with such force 
would injure the heart and its coverings just the same as if 
a man boxing· with a boxing· ~;love can hit a force hard enough 
on a man's head to knock him unconscious and give him con-
cussion of the brain and actually injure the brain but not 
injure the cranium, the skull. It is the impact. 
Q. ,v ould such an injury as you have described have had 
any immediate effect upon tliis man and manifested itself in 
any wa.y? 
A.. No, it would not have. The one I described would not 
have. 
' Q. How much of a blow do you think would have been 
necessary to have produced the results which you testified 
aboutY _ 
A.. I am positive that it. was, or the one that has been 
described here is of sufficient force, blow enoug·h, to my 
mind. 
Q. But suppose the evidence shows that the description 
which vou have been furnish eel is inaccurate Y 
A. Of course, that is a different thing. 
Q. To what extent would a man haye to be hit; what force 
do you think is necessary to be applied to his 
page 288 ~ back to mmse the re1m1t which you have testified 
about? 
A.. That is a difficult question to answer, because I can't 
ex11ress it in meaRnre or pounds of pressure. But I can say 
that a man can be hit hard enou~:h over the heart with a 
blow in boxing to kill him. '· 
Q. That is on his front? 
A.. That is right, but, listen, I might say this : To kill 
llim but not necessarily at the time the blow was hit, but 
injure his l1eart by bruisin~r, and the heart c.overing·s to the 
extent that this should and could rtlRult. A likewise blow 
can be given in the back, because the heart hangs in the 
middle of the chest, and you can reach it either way by a.n 
impact. 
Q. Then as I understand your conclusions, the only injury 
which this man received was a bruise to his hearU 
A.. ·wen, I stated that he c.oukl have l1ad a lot more than 
that. He could have had a bruise to his heart in such magni-
tude from this impact that it damaged the circulation to the 
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heart muscle itself causing the clotting of blood in the muse.le 
of the heart itself, ancl by that clotting of blood in the heart 
itself it would be perfectly easy for that muscle to be dam-
.aged so severely and the circulation impaired to the extent 
that that heart muscle never recovered, and it is possible 
that 30 days later that it didn't patch that dam-
page 289 } ag·ed heart mnscl~ and he actually had a sudden 
hemorrhage from his heart in the pericardium 
.sac and died.. That is whipping clown what I have said into 
:finer things. There are several others I can beat down, too. 
Q. ·what bearing- upon your conclusions would evidence 
to the effect that that young man worked from the time of 
.accident up until about a clay before he died on the "farm, 
working in tobacco and on..-
·Mr. Allen: The question is objected to for the reason 
that the facts assumed upon which the answer is given shows 
that the man was unable to continue work. 
Q. My question just says, suppose the evidence in the case 
proves that he did work on the farm, continuously from· the 
time of the accident up' 1mtil the day before his death. Would 
that have any weight in influencing your opinion Y 
A. Well, I should say that would. If a man was injured 
30 day~ and ·worked continuously up until the date before 
he died apparently all right, I think that would alter my 
opinion in this thing·. · 
Q . .And drove his father and mother's automobile from 
Lunenburg County to Boonville, N. C., a distance of some 
300 miles, wouldn't you think that he was in 
page 290 ~ pretty good shape if he could make that trip? 
A. .A man can still drive an automobile when 
he has a badly damag·ed heart., though. 
Q,. I understand that- · ' 
.A. If he had been plowing and worl"ing- and doing physic~! 
labor that would be a different thing. But a man can ride 
and <;I.rive a car as long· as he has enough circulation to keep 
up his higher mental faculties. You can have a badly dam-
aged heart and drive a car. 
Q. Suppose the evidence were to develop that this young 
man stated 24 hours before his death that Dr. Bailey, his 
physician, had examined him and told 11im he had bad heart 
trouble. Would that have any bearing on your conclusion Y 
Mr. Allen: The question is objected to unless it is stated 
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whether or not the examination was before or after the ac-
cident .. · , . 
A.. He said the day before tI1e man died. 
!fr. Allen: But the question does not say when Dr. Bailey 
examined him. · 
A. I understood him to say Dr. Bailey examined him a 
few days before. 
Q. Suppose the evidence develops that this man was treated 
by Dr. Bailey for heart trouble before this accident. "\Vonld 
· that have any bearing on your conchisionsf 
page 291 ~ A. Then I would judge the accident precipi-
tated his death. That would be my opinion. You 
want me to explain what I mean by thaU 
By Mr. Allen : 
Q. Yes, I will ask you to explain what you mean. 
A. I mean by that, assuming from what he said that he is 
able to prove that the man had heart trouble before his ac-
cident. I still believe tha.t the accident contributed to the 
man's early death. Still believe the ac.cident and the injury 
which he received contributed to his early death. 
By Mr. Gravatt: ( Continued) 
Q. Assuming that the f P.cts in the hypothetical question 
3:re complete, and accurate, as you have clone. What should 
lmve l;>een the immediate symptoms which this man would 
have suffered following the accident? 
A. He not necessarily would have had any. 
Q. In other words, he would have felt just as well there-
after as he had before f 
A. Yes, sir. The heart is a muscle, that is all it is, just 
like the arm is a muscle. I can hit yon on that muscle of 
yours with my hand lik~ that and cause a rnptnre of a blood 
vessel in the muscle with a very little pain. The next day 
that muscle will have a hcmatoma in it and be 
page 292 ~ badly bruised. Bnt at the time you suffered very 
little 'Pain and went on about your Tmsiness. The 
same thing could have happened to the heart muscle. 
Q. "What symptoms should he have had in the next three 
da.vs after the accident 1 
A. Not any more in three days than I1e did at the time of 
the accident. 
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Q. Should he ever have developed any symptoms Y 
A. Yes. 
Q. Except that he just dropped off and died Y 
A. Yes. 
Q. When should bet 
A. He could have developed the same symptoms which 
were given, low blood pressure, very low blood pressure, 
indicating· weak heart or feeble henrt; rapid pulse, indicat-
ing· disturbance with the heart's function. 
Q. How soon after the accident should that condition have 
developed? 
A. That is extremely hard to answer. That would vary 
with the individual. It could have occurred within five clays; 
it might not have occurred until 20 days. I am unable to 
answer that. 
Q. Don't you think it remarkable and unusual for a young 
perfectly healthy robust farm boy to receive an 
pag·e 293 r injury such bas been ,described here and mani-
fest no symptoms which prevented his perform-
ing his usual daily functions until l1e drops dead 29 days 
thereafter? 
Mr. Allen: Tl1e question is objected to because it does· 
not state the facts. The question is further objected to be-
cause it is not in conformity with the assumed facts upon 
which the answer of the witness was given. 
A. The reason I can't answer that question is because he 
did manifest symptoms, and my conclusions were based on 
th() fact he did manifo~t symptoms. I don't see how I could 
answer that question. 
Q. What symptoms did he manifest, 
A. He gave a history of being dizzy and when he bent over 
falling- out in an unconscious state at one time. Another 
time he gave the history, or had a history of visiting his 
physician, and his physician told him that his blood pres-
sure was Yery low, pulse was fast, and looked upon him as 
having a c.irculatory embarrassment of .some kind and ad-
vised him to ~o to bccl. In view of that and his history, un-
less that is disproven, I can't answer the first question-
can't answer the question intellig·ently. 
And further this deponent saith not.'' 
pag~ 294 ~ Jury no,v in : 
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The Court: As I understood, :Mr. Easley, you made the 
same objection to the deposition of Dr. Bruce L. Randolph, 
which contained the same hypothetical question as was con-
tained in the deposition of Dr. Beath. 
Mr. Easley: Yes, sir. 
The Court : Of course, the ruling of the Court is the same. 
Mr. Allen:· And we take the same exception. 
The Court: Do you have other evidence, Mr. Allen T 
Mr. Allen: All I have in chief is the deposition of Mr. 
Payne. 
The Court: All rig·ht, now read this other deposition. 
Mr. Allen: All right, sir. It reads as follows: 
Note: The fallowing deposition of W. B. Payne is read 
to the jury by Mr. Allen: 
"W. B. PAY:NE, 
a witness introduced in behalf of the plaintiff, first being 
duly sworn, testified as follows: 
DIRECT EX ... t\.MINATION. 
By Mr. Allen: 
Q. Will you state your name, please? 
A. W. B. Payne. 
Q. What is your occupation? 
page 295 ~ A. I am a commercial photographer. 
Q. Where do you live? 
A. Richmond, Virginia. 
Q. How long have you been engaged in the business of 
commercial photography? 
A. About 20 years. 
Q. I hand you a photograph which I shall identify by 
marking it Exhibit No. 1. I will ask you to look at it and 
state whether or not you took that photograph 1 
A. I made this photograph. 
Q. Will you state what intersection of the highway that 
photograph represents, where the part represented by the 
photograph is located, and when the photograph was takenf 
A. It was taken May 8, l!l42. It is looking along U. S. 
Route 360 showing the end of State Route 631. 
Q. Do you know what house that is in the photograph ap-
pearing to be directly in the direction in which the camera 
was focused? 
A. No, sir. 
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Q. Yon know the name of the junction where that house 
is! 
A. :No, sir; I didn't go that far. 
Q. What is the number of the highway which intersects 
360 from the right looking in the direction the camera was 
focused¥ 
A. 631. 
page 296} Q. How wide is 360 at that point7 
A. 18 feet. 
Q. ·How wide is 631 where it intersects with 3601 
A. There is a flare there, which is 50 feet wide. That is 
across the whole mouth of 631. 
Q. When yon went to this intersection to take this pho-
tograph what if anything did you find in the way of skid 
marks in the highway f 
Mr. Gravatt: We object to the testimony of this witness 
as to skid marks which he may have seen in this highway on 
May 8, 1942, when these pictures were taken. It is entirely 
too remote in point of time from the accident for the infor-
mation to be material to the issues in this case. 
A. I noticed some skid marks on the right-hand side of 
the highway looking in the same direction as the came-.:a was 
pointing when the photograph was made. 
Q. How many skid marks did you see there in the highway 
on the right-hand side Y 
A. There were two skid marks. 
Q. How long were they f 
A. 125 feet. 
Q. Were the measurements made by you at the time you 
made the photographs f 
A. They were. 
lJage 297 } Mr. Easley: It is understood the same objec-
tion applies to all the questions in reg·ard to skid 
marks on this picture. 
Mr. Allen: That is right. 
Q. Can you point out on Exhibit No. 1 the skid marks you 
refer to? 
A. I can. There is the one on the right, and here is the 
other one near the center of the road (Indicating on picture 
Exhibit No. 1). 
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Q. Were both skid marks on the right side of the high-
way! 
A. They were. . . 
Q. Looking in the direction in which the camera was f o-
cused Y . 
A. That is right. 
Q. Did you make any observation to determine how far a 
car traveling slowly going in the direction the caµiera was 
focused approaching the intersection could be seen by the 
driver of a car approaching from behind Y 
A. I noticed that there is a decline in the highway prob-
ably 300 yards, that is, just north of that intersection, and 
t4at the beginning of that, from the top of that decline there, 
is approximately 300 yards from this intersection. 
Mr. Allen: We offer the photograph marked Exhibit No. 
1 in evidence as a part of the deposition of this witness. · 
Note: This photograph is now marked and filed as Ex-
hibit -No. 1. 
page 298 ~ Mr. Gravatt: We object to the introduction 
of the photograph insofar as it undertakes to dis-
play skid marks; insofar as it undertakes to show the gen-
eral topography of the country and the oourse and direction 
of the hig·hway, and the intersecting highway, we do not ob-
ject-this photogTaph having been taken May 8,. 1942, and 
the accident occurring in September, 1941, therefore it can-
not result in anything but confusion and have a tendency to 
mislead a jury in determining the issues of the case. 
Q. I hand you another photograph which I shall identify 
by marking it Exhibit No. 2, and will ask you to look at that 
photograph and state whether or not you took it on the same 
occasion? 
A. I made this photograph on May 8, 1942 .. 
Q. Does that also show the skid marks! 
A. It does. 
~fr. Gravatt.: Same objection. 
Q. I ask you to file that as part of your evidence marked 
Exhibit No. 2 • 
.A. Yes, sir. 
B. M. Spencer, Admr ., etc., v. Walker Neal 223 
W. B. Payne. 
Note: This photograph is now marked and· filed as EA-
hibit ·No. 2. 
Q. What difference is there, if any, between these two pho-
tographs 1 
page 299 } A. The photograph marked Exhibit No. 1 was 
taken from approximately the center of the right-
hand lane. Exhibit No. 2 was taken from the center of the 
- highway. 
Q. Camera pointing. in the same direction on both occa-
sions! 
A. That is right. 
CROSS EXAMINATION. 
By Mr. Gravatt: 
Q. How far back from the interse~tion was your camera · 
located? 
A. I didn't make any measurement how far back it was, but 
it was approximately 175 feet. 
Q. Don't you think you are mistaken in ref erring to the 
rise in the highway north of the point of intersection as ,be-
ing 300 yards? 
A. I might possibly be mistaken. I didn't make auy memo-
randum of that. 
\l· Coming south from Barnes Junction ov:er this ITighway 
TT. S. 15 before you get to the point of intersection c! this 
road on the right, you come down a grade into a valley and 
then come up a considerable rise, do you not? 
A. You do. 
Q. Don't you think that you would be nearer accurate if 
you said that a person driving an automobile south would 
have a view of the highway from the crest of the rise of 
approximately 300 feet to the intersection rather 
page 300 ~ than 300 yards T 
A. I would rather not state as to the exact dis-
tance that you might see it. And I would rather retract my 
statement as to the distance mentioned as being 300 yards. 
I know there is a fair distance, but as to the amount of dis-
tance I can't accurately say. I didn't measure that with a 
tape line. 
RE-DIRECT EXAMINATION. 
By Mr . .Allen: 
Q. Mr. Payne, I notice you had a third picture which I did 
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not notice at the time I examined you a moment ago. This 
photogTaph is marked Exhibit No. 3. I will ask you if you 
took that photogTaph at the same time you took the other 
two, and if so what it represents? 
.A. I made this photogTaph at the same time, and it shows 
the skid marks, the southern end of the skid marks, a little 
clearer than the other two photogTaphs. 
Mr. Gravatt: We offer the same objection to that evi-
dence as to skid marks. 
Q. Why does that picture show the skid marks a little 
plainer than the other two 1 
.A. It is nearer the intersection than the other two, taken 
from a point nearer the intersection than the other two pic-
tures. 
page 301 ~ Q. I will ask you to file that with your testi-
mony marked Exhibit ,No. 3. 
Note : This picture is now marked and filed as Exhibit 
No. 3 . 
.And further this deponent saith not.'' 
The Court: Is that your evidence in chief? 
Mr. Allen: Yes, sir. 
Note: A short recess was had at this time. 
page 302 ~ HERE BEGINS DEF1ENDANT'S EVIDENCE 
IN CHIEF: 
DR. D. l\L SCOTT, 
a witness introduced in behalf of the defendant, first being 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Easley: 
Q. "'\V"here do you live, Dr. Scott¥ 
A. Lynchburg·, Virginia, sir. 
Q. What is your profession? 
A. Physician. 
Q. What training and experience have you had in your 
profession, Doctor? 
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A. Well, I graduated at the Medical College of Virginia 
in 1911; did hospital work in Richmond for a year afte1· 
gTaduation; practiced medicine in -west Virgi:qia for four 
years; was in the Army for two years~ 1917 and 1918; did 
post-graduate work in New York and ·Boston 1919-1921. That 
is roughly about all. 
Q. Have you specialized in any branch of your profession! 
A. Yes, sir. I do internal medicine, and have since 1929. 
Q. And that includes the heart, of course 7 
A. Yes, sir. 
Q. Your home is in Lrnchburg now 2 
page 303 } .A. Yes, sir. 
Q. How long you been practicing there f 
A. Since 1921. 
Q. Assume the following facts to be true: That Houston 
Kirk was a young man 21 years of age, 6 feet 2 inches in 
height, weighing 150 pounds; that while he had had no medi-
cal examination to test his physical condition or his organs 
that his apparent condition was that he was in normal good 
health and physically strong with well-developed back and 
.shoulder muscles ; on the evening of the 27th of September, 
1941, while driving has car along a highway in a southerly 
direction the rear of his car was run into by a car which 
was following him, and the force of the impact dented the 
rear of the car and broke off the bumper; Kirk was seated 
in a car with an individual back which was on hinges, and 
the force of the blow was sufficient to break this seat loose to 
the extent of tilting it backward to an angle of about 45 de-
grees, and Kirk went back with the seat, still remaining in 
the seat; he leaned forward and caught the emergency brake 
stopping his car; he got out of the car and in conversation 
with his companion and with the men in the other car stated 
· he was not hurt; about 30 minutes later the State Trooper 
came up to investigate the accident a.nd he again stated to 
him that he was unhurt; he drove this car home 
page 304} that evening after the accident, a distance of 
about 15 miles, arriving there about 10 :00 P. M. ; 
on the following morning he went to Sunday School and 
Church and complained of soreness in his neck and shoul-
ders; he continued periodically to drive down to Fort :Mitchell, 
some three or four times a week, as had been his custom in 
the past, although he did not do as much work on the fa.rm 
as he had done previously; on two occasions he was noticed 
by people in his presence to slightly stagger on getting up, 
this being about a week before his death; on the 18th day 
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of October toward the end of the day while he was tying 
tobacco he fell over backwards in an apparent faint, and 
was revived in about :five minutes, Qn the following day he 
went to see Dr. Bailey, who examined him and found that 
his blood pressure was 88/60,. his pulse beat was 140, there 
were rales in his breathing·, and he showed some signs of 
weakness; Dr. Bailey advised him to go to bed; he did not 
follow this advice, but ceased to do work; fiv.e days later he. 
went to see the elder Dr. Bailey to find out whether he could 
get his permission to drive an automobile to North Carolina,, 
which permission was given him, and on the following Sat-
urday he and his father and mother drove from Lunenburg 
County, Virginia, to Boonville, North Carolina, a distance 
of approximately 200 miles; he doing at least half 
page 305 ~ of the driving; upon reaching the home at which 
they were staying in Boonville, North Carolina, 
he appeared somewhat pale; that night he slept apparently 
well, ate a normal breakfast the following morning, and 
went out to the barn with the boys on the farm who were 
doing their usual daily chores ; he returned from the barn 
and while sweeping some trash off the hearth without any 
struggle or any warning or any apparent pain fell dead .. 
During the interval between the automobile accident and his 
death he visited Fort Mitchell regularly three or four times 
a week, a distance of several miles; he drove to Victoria: 
and to other places in the community and attended Sunday 
School or Church regularly every Sunday,. and during this: 
period he never made complaint of any suffering except pa.in 
in his neck, shoulders or back. Assuming these facts to be 
true could you state whether the automobile accident had 
any causal connection with this boy's death? 
A. If I may be permitted-that is a very long hypothetical 
question-and I would like to he permitted to state some 
reason for my reply to this question. 
The Court : Answer the question "yes,, or "no" and then 
give your reason. 
A. Yes, sir, I think I can render an opinion. My opinion 
as to the causal relationship of the accident and his sudden 
death-May I go ahead and give the reasons 1 
page 306 r As I see it in this type of unfortunate accident 
you are confronted with a decision as to whether 
this boy died from natural causes or whether he died 30 
days later, or 29 days later, as a result of the accident that 
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he had sustained in the automobile. In attempting to form 
an opinion you would necessarily go over in your mind just 
exactly what could ha~e occurred in an injury that would 
have resulted in sudden death nearly a month later. The 
question as to whether the heart had been damaged, as it 
sometimes can be, would bring this particular line of reason-
ing: 
This boy from the facts given sustained an injury to his 
back and not to the front of his chest. vVhen you do get a 
contusion of the heart, or a bruising of the heart, that is 
always as, far as I have had any personal experience with 
it, has been in an injury to the front of the chest. And this 
occurred to his back. 
In this further connection in an injury that would damage 
the heart and its surrounding· pericardium it should show 
symptoms within a few hours to a few days, three or four· 
days. If you got it definite enough to produce that it should 
do so in that length of time. 
The symptoms that should oocur if you have damaged your 
heart would be those that were very much like 
page 307 ~ coronary thrombosis, or coronary occlusion. The 
two terms are synonymous. Pain in his chest, 
shortness of breath, marked irregularity in heart action, a 
low blood pressure-in other words, the boy becomes definitely 
sick. If the hypothetical question contains approximately 
the correct facts I don't believe that he could have gone. 
about and have had so few symptoms of that sort in the 
period that lapsed between his injury and the time of his 
death. 
In considering the possible as to then what did cause his 
death, there are natural causes in even a boy of 2.0 that can 
occur. You can die from an embolism-an embolus, which 
can come from a previously undiscovered inflammation of the 
heart valve. You can die from a ruptured congenital 
aneurysm. 
Now it is my opinion if the facts that I have been given 
are correct, that this boy died from natural causes. I don't 
think anybody could definitely say that it was, say an em-
oolus or hemorrhag·~. ·I form that opinion because of the 
absence of symptoms pertaining to his chest after the acci-
dent occurred. 
By the Court: 
Q. What was the congenital point you raised? 
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A. That is a little protrusion on the blood vessel some-
where in your body. They do occur and they ex-
page 308 ~ plain sometimes the type of hemorrhage that you 
will see in the brain in men in their twenties and 
thirties. And it could occur in the· heart also, sir. 
By Mr. Easley: (Continued) 
Q. In those cases that you have spoken of, the congenital 
aneurysm: do they occur without any apparent warning? 
A. Yes, sir. They do occur without warning. 
Q. And I understood from your statement that the symp-
toms which I have explained are not the symptoms that he 
would have suffered if his heart had been physically injured 
by this accident f 
A. No, sir ; they are not. 
Q. Doctor, if his heart bad been physically injured in this 
accident would he have had acute pain in the heart itself? 
A. Well, no, you don't have it in the heart itself; you have 
it in the chest, but you have it in the front of your chest. 
You do have the pain. If he had enough damage to say 
two or three days later give him a pericarditis, that would 
mean every time the heart beat it would rub and cut just 
like pleurisy, be a constant dnll pain around his heart; if on 
the contrary the heart muscle was damaged it would give 
you the pain such as you have in coronary thrombosis, un-
derneath your breast bone as a rule and not around your 
heart. 
Q. ·The theory was advanced here on yesterday 
page 309 r that this boy's death might hav:e ooourred from 
a clot having been formed in the coronary artery 
at the time of the accident, and remained dormant until the 
time of his death. Is that possible? 
A. You mean it stayed there and went around and came 
back there again? If it w·as in the coronary artery it would 
produce the symptoms I have just told you about as soon as 
it lodged. If it remained dormant it wouldn't remain dor-
mant and then break loose 30 days later and come around 
nnd lodge in the beart again. 
Q. One of the doctors in testifying on yesterday described 
the heart as a pendulum swinging in the body. What about 
that! 
A. No, it doesn't swing. It is suspended by the blood ves-
sels that come off from the base. But there is no cavity in 
your chest. Nature doesn't like vacuum. So it is ·connected 
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tissue around the pericardium and supports it. It doesn't 
swing·. 
Q. Is it difficult or an easy matter to injure the heart 
physically by a blow from the rear 1 
A. I don't believ.e it could be done. I suppose conceivably 
it could be, but I never heard of its having occurred. It is 
much better cushioned there, and I would regard that as 
very unlikely. . · · . 
· Q. Do you think it would he likely a person 
page 310 ~ whose only blow or only pressure came from the 
back of a cushioned seat in an automobile, which 
went back with him without any: positive blow, that that could 
-be sufficient in intensity to penetrate through his back and 
injure the heart itself f 
A. I wouldn't think so. For instance, conceivable if that 
sort of thing occurred, as I said before, symptoms must be-
gin with a very short time. I think it would be extraordi-
narily remote that it could ever occur. If it did occur he 
would certainly have symptoms immediately or within a few 
days. And if he didn't have symptoms I think you could 
reasonably say without any doubt that it hadn't been injured 
that way. 
Q. As I understood from your statement, that if that physi-
cal injury had occurred to the heart the symptoms would 
have commenced at least in three or four days; and would 
those symptoms have been such that they could not be mis-
taken? 
Mr. Allen: I object to that as a leading question, if Your 
Honor, please. It is purely leading. . 
The Court: I think it is. Sustained. 
Q. If the injury had been to the heart itself would it have 
been possible for the. patient who suffered this injury to 
have only had pains in his neck, shoulders or back¥ 
A . . No, sir. He would have had pain in his chest, substernal 
pain. . 
page 311 ~ Q. What kind of blow would be necessary on 
the back of a man who was physically sound and 
muscles well developed to cause a difficulty such as a physical 
injury to the heart¥ 
A. Well, the only way that that,could ooour at all-and you 
can see how unlikely this is from that direction, is that you 
have to bounce the heart against the front of the chest and 
hurt it that way. 
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Q. Is it possible for the heart to hit against the backbone 
to ca use it to be injured Y 
A. No. That wouldn't' hit there. If you hurt it at all it 
would be on the front wall of the chest, and from a blow 
struck from that direction. 
Q. H9w is t4e heart protected between the heart itself and 
the bac~b.one; what is there for its P!-"otection 1 
A. Well, you got in the chest cavity there, of course -you 
have the lungs, middle sternum space, and have the peri-
, cardium, all of which cushion the heart considerably in its 
position in the chest wall. 
·CROSS EX.A:MlNATION. 
By Mr. Allen: 
Q. Doctor, medicine is an uncertain. science, isn't itf 
A. Yes, sir, fairly so. 
Q. Doctors frequently vary in their opinions as 
page 312 ~ to the causes of death, or as to what diseases per-
sons are suffering from, don't they t· 
A. That is true. 
Q. What is internal medicine 7 
A. Internal medicine relates to diagnosis and treatment 
of medfoal . diseases in contradistinction to obstetrics, suli-
gery, and so on. It is more limited to, as I said, diagnosis 
and treatment of purely medical conditions. 
Q. In other words, internal medicine is a different branch 
entirely from surgery f 
A. Yes, sir. 
Q. A man who is a surgeon, a specialist in surg·ery, and also 
knows internal medfoine, would he be a better diagnostician 
than a man who was versed purely in internal medicine 7 
A. No, sir; I don't think so. I don't think he would know 
both. 
Q . .So much to learn about either you can't know both, is 
that rig·hU 
A. I don't think yon conldn 't know anything about it, but 
there is so much I don't think be would be a better diagnos-
tician than a man who gave his time entirely to internal 
medicine, or probably as ·good as he would he if he g~ave it 
all to surgery. 
Q. I unde:rstood you to say tl1at this young man mav l1ave 
died from any one of a number ·of natural ,causes, is that 
right!' 
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Q. Then can you tell the jury what caused his 
death, what cause he did die from t 
.A.. No, sir. 
Q. _The opinion you have given here is what we call based 
upon a hypothetical question, assuming the existence of cer-
tain facts Y 
A. Yes, sir. 
Q. You never saw the boy in his lifetime! 
A. No, sir. 
Q. You know nothing about the history of his life? 
A. No, sir; not a thing except what has been told me. 
Q. Do you know, Doctor, that this young man was healthy 
all of his life, never had a sick day, worked hard on the farm 
long hours, walked behind the plow long days, planted to-
bacco, cut tobacco, and did all sorts of work on the farm for 
years up to the date of thi~ accident without any complaint 
of any weakness or ailments of any kind-did you know 
that? · 
A. No, sir; I don't know that. 
Q. Did you know that immediately following the accident 
he lost weight at the rate of about a pound a day so that in 
29 days he lost 20 pounds l 
A. I don't know that. 
Q. Did you know that immediately following 
page 314} the accident he was unable to do his usual work 
on the farm¥ 
A. No, sir. 
Q. And that finally he was advised and did have to quit 
work? 
A. No, sir. I don't know anything about that at all. 
Q. Those things, then, were not taken into consideration 
of course in giving your answer? 
.A.. No, sir. The answer was given and required to the 
hypothetical question, and the case as stated in that hypo-
thetical question. 
RE-DIRECT EXAMINATION. 
By ]\fr. Easley: 
Q. Did those facts that Mr. Allen detailed to you, which 
were not in the hypothetical question, have anv bearing on 
t~e question that you discussed in your answer"' to my ques-
tion? 
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.A. You mind repeating that, sir? Did it have any bear-
ing on my answer"/ 
Q. Yes. 
A. No, sir; that did not. 
Q. Were those things that he described symptoms which 
would follow the injury Y 
Mr. .Allen: If Your Honor, please, I object to that as 
leading. 
page 315 } Mr . ..l!:asley: All right, let it go. It isn't worth 
arguing about. 
Witness stood aside. 
page 316 } DR. tT. B. DALTON, 
a witness introduced in behalf of the defendant, 
fust being duly sworn, testified as follows : 
DIRECT EXAMINATIOIN. 
By Mr. Easley: 
Q. Dr. Dalton, where is your home and what is your pro-
fession¥ · 
A. My home and office is in Richmond, Virginia. 
Q. What is your profession~, 
A. I am a medical graduate, specialize in orthopedic or 
bone and joint surgery. The treatment of crippled children 
is included in there. 
Q. Will you state what training and experience you have 
had in your profession '2 
A. Well, I was eng·aged for some time in my early years 
doing general surgery, and a little family practice. In 1927 I 
left Richmond from what I was doing· for .New . York and 
took up orthopedic training in one of those hospitals for 
crippled children. And I returned here in 1929 to Richmond, 
and practiced in Richmond since that time, limiting my work 
to this line of endeavor. 
Q. Are you connected with any medical centers or col-
leges t 
A. I am on the staff of the Medical Colleg·e of Virginia in 
orthopedics; and head of orthopedics at the Re-
page 317 ~ treat for the Sick, and on the staff of the Crippled 
Children's Hospital in Richmond. I operate at 
practically all the private hospitals, if I have patients there. 
Q. Assume the following facts to he true: That Houston 
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Kirk was a young man 21 years of age#. 6 feet 2 inches in 
height, weighing 150 pounds; that while he had had no mecli-
oal examination to test his physical condition or his organs 
that his apparent condition was that he was in nor~al good 
health and physically strong with well-developed back and 
shoulder muscles; on the evening of the 27th of .September, 
1941, while driving his car along a highway in a southerly 
direction the rear of his car was run into by a car which was 
following him, and the force of the impact dented the rear 
of the car and broke off the bumper; Kirk was seated in a 
.car with an individual back wh,ich was on hinges, and the 
force of the blow was sufficient to break this seat loose to 
the extent of tilting it backward to an angle of about 45· de-
grees, and Kirk went back with the seat, still remaining in 
the seat; he leaned forward and caught the emergency brake 
stopping his car; he got out of the car and in conversation 
with his companion and with the men in the other car stated 
he was not hurt; about 30 minutes later the ,State Trooper 
.came up to investigate the accident and he again stated to 
him that he was unhurt; he drove this car home 
page 318 } that evening after the accident, a distance of 
about 15 miles, arriving there about 10 :00 P. M.; 
on the following morning he went to Sunday School and 
Church and complained of soreness in his neck and shoul-
ders; he continued periodically to drive down to Fort 
Mitchell, some three or four times a week, as had been his 
custom in the past, although he did not do as much work on 
the farm as he had done previously; on two occasions he 
was noticed by people in his presence to slightly stagger on 
getting· up, this being about a week before his death; 011 the 
18th day of October toward the end of the day while he was 
tying tobacco· he fell over backwards in an apparent faint, 
and was revived in about five minutes; on the following day 
he went to see Dr. Bailey, who examined 11im and found that 
his blood pressure was 88/60, his pulse beat was 140, there 
were rales in his breathing, and he showed some si6111s of 
weakness ; Dr. Bailey ad,7ised him to go to bed; he clid not 
follow this advice, but ceased to do work; five days later he 
went to see the elder Dr. Bailey to find out whether he could 
p:et his permission to drive an automobile to North Caro-
lina, which permission was given him, and on the following· 
Saturday ]1e and his father and mother drove from Lunen-
burg co·unty, Virginia, to Boonville, N01·th Carolina, a dis-
tance of npproximately 200 miles·; he doing at least lialf of 
·,. 
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the driving; upon reaching the home at which 
page 319 ~ they were staying ID: Boonville, North Carolina,. 
he appeared somewhat pale; that :µi.ght he slept 
apparently well, ate a normal breakfast the following morn-
ing, and we~t out to the barn with the boys on the farm who 
were doing their usual daily chores; he returned from the 
barn and while sweeping some trash off the hearth without 
any warning or any struggle or any apparent pain fell dead .. 
During the interval between the automobile accident and 
· his death he visited Fort Mitchell regularly three or four 
times a week, a distance. of seve1·al miles; he drove to Vic-
toria and to other places in the community and attended Sun-
day School or ·Church regularly e~ery Sunday, and during 
this period he never made complaint of any suffering ex-
cept pain in his neck, shoulders or back. Assuming these 
facts to be true could you state whether the automobile ac.-
cident had any causal connection with this boy's deatht 
The Court: Did you understand the question t 
A. I think I understood it. 
Q. If you understand this hypothetical question, which is 
the same one I addressed to Dr. Scott, I will ask yon to give 
your opinion as to any causal connection between the auto-
mobile accident and this boy's death, based upon the facts as-
sumed in that hypothetical questi.mi. 
.A. Of course, I heard the testimony just given,. 
page 320 ~ and from the standpoint of the physical features 
of this case I am inelined to believe the same 
theory, that a blow on the back is a long way from the heart .. 
The backbone, the body of the bone goes forward from this 
point here (Indicating), and are mnch stronger with the 
ligaments all attached and the muscular attachments-they 
are much stronger than you would even think. I would say 
that it takes a very severe blow to displace or injure a verte-
bra in the region mentioned without breaking off the 
tip of the spine first, or the wings of the spine segments, 
or the ribs, the ribs from the side lin~I mean right here 
(Indicating· to the jury), the middle of the ribs, on back to 
the spine are more fragile and less elastic. And a very heavv 
blow which gives direct impact should at least break some 
of these parts. It would be expected to. The heart, as has 
been mentioned, I believe, is. not only suspended from above 
by a blood vessel, but also a slip off from the pe-1·icardinm 
that goes up and attaches to the base of the pleura inside of 
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the chest. And the heart is more forward, and is enveloped 
by the pericardium, and the lungs cover it from both sides. 
In other words, it is well cushioned, particularly from the 
back. 
I might say this : I have seen a great many in my work, 
which includes accident work, too, virtually all 
page 321 ~ the ribs broken on one side, and I have never seen 
an injury of that kind affect the heart. Even 
fractures of the. spine, I don't remember of seeing a heart 
affected even including a fracture ·of the spine, which men 
in my work see often. 
Q. If he had suffered any physical injury to the heart 
itself, what symptoms would have ma.nif ested themselves and 
how soon would they. have come f 
A. I would like to say that I am afraid that gets out of 
my line of work. While we have a general knowledge of 
medicine I presume I am expected to stick more or less to 
.the anatomical features, and I was· trying to tell you what 
protection the heart would have from a lick in the back. 
Q. Now following· that thought I will ask you this ques-
tion: Would it be possible in your opinion for a man who 
was sitting· in the front seat of a car with the back resting 
against one of these individual backs, which is more or less 
shaped to conform to the curves of the back, where the blow 
was only sufficient to break the seat loose or tilt it at an 
angle of 45 degrees, and that the man's body went back in 
the angle that the seat went back without ever being thrown 
from the seat, and then he then leaned forward and caught the 
brake stopping· the car, and announced that he 
page 322 ~ was not hurt-is it possible with that sort of an 
injury to that extent to have caused an injury 
to the heart itself from the impact of his back against the 
cushioned seat f 
A. I don't think so. 
Q. I am not sure whether you gave your final' conclusion 
to the question of whether under the facts stated in the hypo-
thetical question the automobile accident in your opinion had 
any causal connection with the boy's death· a month lated 
A. Well, of course, I meant that as my answer, that I didn't 
think so, the automobile accident didn't influence a heart con-
dition. 
Q. Under the facts which are stated in the hypothetical 
question, the manner and circumstances of this boy's death, 
are there other natural causes which could have produced 
that regardless of the automobile accident t 
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· A. "\Veil, of course, as I stated, or tried to make plain, I 
have general knowledg·e of medicine, but I do not follow 
heart diseases or blood pressure conditions and such things 
as that, as I understand are in this case. My work is more 
of a mechanical nature. And I don't believe the Court cares 
for my expanding on that a whole lot. 
Q. But you are of the opinion that type of blow couldn't 
have caused the heart injury? 
The Court: He said that. 
page 323 r CROSS EXAMINATION. 
By Mr. Allen: 
Q. Dr. Dalton, do you know Dr. Thomas Beath of Rich-
mond1 
A. Yes, sir. 
Q. How long have you known him 1 
A. Ever since he has been there. 
Q. Is he a physician in g·ood standing in. the profession? 
A. I think so ; yes, sir. · 
Q. I believe he teaches at the Medical College of Virginia, 
doesn't he? 
A. He is in t]1e Department of Surgery. 
Q. Before you came here from Richmond to testify were 
you shown a copy of the deposition of Dr. Beath to read? 
A. I believe part of it was read to me. I don't think I read 
it. 
Q. Don't you know Dr. Dalton it was shown to you? Don't 




knew something about it. Part of it was read to me, 
the high points, I believe. 
Q. So you knew that much about what Dr. Beath was go-
ing to say before you came here? 
A. No, I didn't know what he was going to testify to. 
Q. You knew what he had testified to in the deposition? 
A. In a way, yes. 
page 324 r Q. Well, now, )'OU know what his opinion was? 
A. I don't believe I could repeat it. 9 .. I don't want you to repeat it. You have given your 
opnuon? 
A. Yes, sir. 
Q. Medicine is not a certain and definite science, is it? 
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A. Well, no, of course not. So many things that may ap-
pear to be what they are not. 
Q. Is Dr. Beath a learned man in the subject? 
A. I would like to know what subject¥ 
Q. The subject on which you read his evidence. 
A. I think that he is a verv well trained man. 
Q. You respect the opini011 that he gave 7 
A. I might respect it, but I still resezye the right to differ 
with him. 
Q. You differ with him. And he might be right and you 
wrong, and you might be right and he wrong? 
.A. Well, that is a matter of opinion. 
Q. I understood you to say that you do not specialize in 
heart diseases or heart ailments? 
A. Medical conditions, I refer to. 
Q. You mind my asking you a few questions about the 
heart, or would you rather I would not? 
A. I have tried to he mig·hty honest about keeping out of 
the heart as much as I could, outside of trau-
page 325 ~· matism. So I don't know whether the Court thinks 
I should be compelled to go into it or not. 
Q. I will not pursue that any further. And if you rather 
not go into that I will not pursue it any further. I will ask 
you something about embolism, or an embolus. 
A. That is very much out of my work. 
Q. Sir? 
A. That is very much out of mv work. 
Q. Very much ·out of your line f 
A. Except as may happen in an automobile case, an acci-
dent case. 
Q. Then I will not ask you what is out of your line. That 
is all. 
"'\V1tness stood aside. 
11age 326} DR. R. H. FULL,ER. 
a witness introduced in behalf of the defendant, 
first l)ein.g· duly· sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Easley: 
'rhe Court: I tbink vou mav take it for the record tliat 
Dt. Fuller is n practicing· physician and surgeon of a good 
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many years standing; he has testified at the Court a great 
many times, and I don't think it is necessary to qualify him 
further than that. 
Q. You operate a hospital in South Boston Y 
.A.. Yes, sir. 
Q. How many beds are in that hospital! 
A. We can take care of 40 patients. 
Q. How long have you operated that hospitalt 
A. 15 years there. Operated it at Clover three years be-
fore that. · 
Q. Now I will ask Mr. Edwards to give you the hypoth~!i-
cal question. 
Assume the following facts to be true: That Houston Kirk 
was a young man 21 years of age, 6 feet 2 inches in height, 
weighing 150 pounds: that while he had had no 
page 327 ~ medical examination to test his physical condi-
tion or his organs that his apparent condition 
was that he was in normal good health and physically sfrong 
with well-developed back and shoulder muscles ; on the eve-
ning of the 27th of September 1941 while driving his car 
along a highway in a southerly direction the rear of his car 
was run into by a car which was following him, and the force 
of the impact dented the rear of the car and broke off the 
bumper; Kirk was seated in a ~ with an individual back 
which was on hinges, and the force of tlJe blow was sufficient 
to break this seat loo~e to the extent of tilting it backward 
to an angle of about 45 degrees, and Kirk went back with 
the seat, still remaining in the seat; he leaned forward and. 
caught the emergency brake stopping; his car; he got out 
of the car and in conversation with his companion and 
with the men in the other car stated he was not hurt; about 
30 minutes later the State Trooper came up to investigate 
the accident and he ag·ain stated to him that he was unhurt; 
he drove this car home that evening after the accident, a 
distance of about 15 miles, arriving there about ten o'clock 
P. 1\L; on the following· morning he went to Sunday School 
and Church and complained of soreness· in his neck and 
shoulders; he continued periodically to drive down to Fort. 
Mitchell, some three or four times a week, as had been his. 
custom in the past, although he did not do as 
page 328 ~ much work on the farm as he had done previ-
ously; on two occasions he was noticed by people 
in his presence to slh:rhtlv sta.t?.·o·er on O'ettino· up this beino" 
'- ., -.,i:') t":I O ' ::,. 
about a week before his death; on the 18th day of October-
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toward the end of the day while he was tying tobacco he fell 
over backwards in an apparent faint, and was revived in 
alJout five minutes; on tbc following day he went to s~e Dr. 
Bailey, who examined him and found thut his blood pressure 
was 88/60, his pulse beat was 140, there were rales in his 
breathing, anc"E he showed some signs of weakness; Dr. Bailey 
advised him to go to bed ; he did not follow this advice, but 
ceased to do work; iive dayR later he went to see the ~Ider 
Dr. Bailey to find out whether he could get his permission 
to drive an automobile to North Carolina, which permis. 
sion was g·iven him, and on the following Saturday he and 
his father and Mother drove from Lunenburg County, Vir:-
ginia, to Boonville, N ort.h Carolina, a distance of approxi-:-
mately 200 miles; he doing a.t least lrnlf of the driving; upon 
reaching the home at which they were staying in Bo_onville, 
North Carolina, he appeared somewhat pale; that night he 
slept apparently well,. ate a normal breakfast the following 
morning, and went out to the barn with the boys on the farm 
who were doing their usual daily chores; he returned from 
tbe barn! and while sweeping· Rome trash off the hearth with-
out any warning or any strug-gle or any apparent 
page 329 ~ pain fell dead. During· the interval between the 
. automobile accident and his death he visited 
],ort Mite.hell regularly three or four times a w~ek, a dis-
tance of several miles; he drove to Victoria and to other 
places in the community and attended Sunday School or 
Church ·regulal'ly every Sunday, and during this period he 
never made complaint of any suffering except pain in his 
neck, shoulders or back. Assuming these fac.ts to be true 
could you state wl1ether the automobile accident had any 
causal connection with this bov's death? 
.A.. Mr. Easley, this questioi-t is very hard to say whether 
or not that had anything to do with llis death, because the 
injuries he received were to the back. on his back where 
the heart is well protected by muscles; hones, spine, lungs, 
pleural and pericardium sac, which would give it several 
pretty good bumpers to ease up the blow. If the blow was 
severe enough to have injured him he would have certainly 
had a fracture of the spine, . of the vertebra, or the trans-· 
verse processes, or even the ribs. He would l1ave had to 
have some injury to have gotten to thnt heart. And as for 
the fainting: People f~int every day who haven't been in. 
jured. I couldn't say that had any connection with the in-
jury. I have seen them faint at the slightest things, even 
give them a hypodermic a person fall over in a fa int, a little 
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abscess or anyfhing-. People die acutely without 
!,nge 330 r any cause. S0me of tbem die on my hands-
some been operated on, and some in the hospital 
to be operated on, and they just go out with provocation 
( Snapping fingers to illustrate). Those people didn't have 
an injury to the heart. Ratio of 100 deaths to one would die 
without an injury in that way, a.cutely, without any symp-
toms. I treated quite a. number of people involved in acci-
dents at different times, horrible injuries to the chest; ribs 
were broken on both sides all the· way down the spine; neck 
broken; spine, lower part of the spine broken, hut it is a 
very rare thing; that you can find any injury to the heart at 
all. If there was it would g·ive evidence of it at the time. 
A man couldn't get blow enough over his heart to cause his 
death in 30 days without giving some symptoms of it at 
the time. 
You hit a man over his heart, knock liim out for the time 
being; he mig:ht get up in a little while, but he wouldn't 
feel good. Because when you get a blow over the back it is 
impossible to reach the heart. The only way you could do 
that would be by the rebounding of the heart against the 
chest wall. In the back ptut he lms cushion enough to make 
it so you couldn't do tha.t. Bnt if the blow was from the 
front you could injure the heart, because the heart has not 
as much protection in front, because the lungs 
page 331 r there come in between it, the pleura, the ribs and 
the muscles which are nothing· like as heavv as 
the muscles in the back. You can put your hand over here 
and feel the pulsation of the heart through the ribs, but you 
ean 't do that in the back. 
Q. I understand that that answers your explanation. of 
your views a.bout it. Now ~oing bnck to the question I will 
ask you whether assuming tho~,e facts to be true whether 
in your opinion there was any causal connection between 
the automobile accident and this bov's death? 
A. BeinQ.· injured as he was, stri1ck 'from the back, I 
couldn't say that there was. I would ~ay no. 
Bv the Court: 
· Q. Doctor Fuller, there has been rip;ht much testimony in 
tl1is case as to rales in his breathing·. ·what clo vou mean 
bv that? ·- " 
. A. "\vlmt? 
Q. Rales in l1is breathing-? 
A. That is dne to fluid in the air vessels of the lungs. 
B.· M. Sp·encer, Admr., -etc .. , v. ,Valker Neal 241 
J)r. RH. Fuller. 
By Mr.. Easley: { Continued) 
Q. Doctor, if this boy's heart had been injured as a result 
of this accident, would he have had syro.ptoms reflecting that 
condition, and how soon would l1e have had them Y 
A. He would have had symptoms immediately. 
Q. And what kind of symptoms would they bet 
A. He would have had pain in the region, he 
page 332, ~ would have had shortneE::s of breath, and that 
much blow from the back would have knocked 
him out for a few minutes. 
Q. Is it in your opinion possible for a. man to have re-
ceived such a blow as was described in that question with-
out causing the breaking of any of the bony structures of 
his back and without causing shock enough to knock the boy 
out to have injured physically his heart? 
A. I don't think so. 
Q. .And I understand that you said that he would have had 
these symptoms immediately¥ 
A. He would have felt an injurv of the heart to that ex-
tent. He would have had immediate symptoms. · 
· Q. Assuming· the same questions which were asked in the 
hypothetical question: would it have heen possible in your 
opinion for this accident to have caused a clot to lodge in 
the corona;ry artery of this boy's heart and remained there 
until the day of his death, and then cause his death? 
A. If he ba.d had a clot in the coronarv arteries it would 
liave given immediate symptoms; l1e wouid have had severe 
-pain at the time. And a clot wouldn't hardly remain there 
in the coronary artery for 30 clays and then give trouble. 
He would have had immediate symptoms. 
Q. If there had been n clot that formed in the 
})age 333. r coronary artery for how 1011.g would it have 
lasted, in your opinion, hefore the climax came, 
either to clear up or die? 
A. That would clepend a g·ood deal 1.1pon where the clot 
was located, whether it was in the main trunk of thg cor-
onarv arterv or one of the bra11ches. You can have it in 
the branches and they will get over those things. They will 
be absorbed. If he had a clot formed in the trunk he wonid 
have passed out immediately, the trunk of the coronary 
artery~ 
Q. If the dot had remained in the coronary artery or any 
of the branches of the c0r01rnry artery for 30 days, would 
there have been symptoms of its existence there all during 
that time, 
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A. Well1 it would have. If tl1e artery wa.c, any size, it ' 
w0nld have been unlees it was a verv small branch of it. 
Q .. If it was large enough to give .. any trouble?'- · 
A .. It would have been noticeable from the time. 
Q. And is there any miEttake in the character of suffering~ 
that goes with the results of coronary thrombosis t 
A. How is that! 
Q. Could there be any mistake about the suffering that re-
sults from the effects of a coronary thrombosis? 
.A .. No, sir. The symptoms of coronary thrombosis are. 
qnite different. cramping, quite- severe pain in the chest. 
rfhere is no other pain to ~ive the same appearance as that .. 
Q. Consideri~ the facts and circumstances in 
page 334 ~ <?onnection with this boy's death as they were 
, set out in the hypothetical question, are there: 
natural causes entirely removed from the accident which 
could have caused his denth in that mannert 
A. Yes, sir.. He could have had a congenital def orrnity 
there that had not be(1tt detected; could have an aneurysm; 
could have an involvement of his lungs, c.ongenital condi-
tion; he could have had infection !rom some other location 
of the lung-s, or even in the hea1·t its.elf, that had not boon 
detected. 
CROSS EXAMINATION .. 
Bv Mr. Allen= 
·Q. Doctor Fuller, you have stated that he could I1ave had 
any of those various and sundry ailments that you named. 
Do vou know whether or not he did have auv of them f 
A: No, I do not. .. 
Q. Of conrse, I recognize you as one of our best physicians 
and surgeons I1ere, and you have the advantage of me, but 
let me see if I can't get a few little principles about the 
heart, and then I want to ask yon just a very few questions. 
Let us get sort of a description of the heart and what it is 
and where it is, and I will ask you a few short questions 
ancl see if you agree with me. Isn't it true tha.t 
page 335 ~ the heart is composed of a specialized muscle 
with four chmnbers separated from one another 
by partitions-which I believe you call in medical terms 
" septa" ? · 
A-. Yes, sir. 
Q. The two upper chambers are known as auricles and the 
two lower chambers are ]mown as Yentricles ! 
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A. Yes, sir. 
Q. Normally the heart is about the size of a fist, isn't itY 
A. Depends upon the size of your fist. 
Q. I mean the normal. Take my fist. 
A. A little larger than your fist. 
Q. Pa,radoxically the top of the heart is ref erred to medi-
cally as the base and tl1e bottom Is called the apex, I be-
lieve? 
A. Yes, sir. 
Q. Which is about opposite the way a layman would ref er 
to it. The auricles and V'3ntricles are termed right and left 
in accordance with their position? 
A. That is right. 
Q. And the blood enters the heart from the superior and 
inferior vena cava.-the two largest veins of the body? 
.A. Yes, sir. 
Q. The vessels· leading away from the heart 
page 336 ~ are generally known as arteries, aren't they Y 
A. Yes. 
Q. But the la.rg-est vessel leaving directly from the heart 
j s known as the aorta? 
A. Yes. · 
Q. The blood from the body enters the rig·ht auricle and 
then traverses a tricuspid valve into the right ventricle-
from the right ventricle the blood enters the pulmonary ar-
tery, courses through the lungs, thence through the pul-
monary veins into the left auricle-£ rom the left auricle it 
then passes through the mitral valve into the left ventricle? 
A. Yes, sir. 
Q. From the left ventricle the blood leaves for the rest 
of the body by way of the aorta through the aortic valve, 
doesn't it? 
A. Yes. 
Q. And when the heart is contracted it is in systole and 
when relaxed it is in diastole. That is why you get the 
systolic and diastolic pressure. The heart muscle per 86 
receives nourishment by . means of the coronary arteries, 
doesn't it! 
A. Yes. 
Q. And these are two in number, called the right and the 
left? 
A. Yes. 
page 337 ~ Q. And they have branches known as the de-
scending and ascending branches? 
A. I guess so ; I don't keep up with tha.t. 
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Q. Now these arteries are terminal, aren't they, they have 
no collateral circulation? 
A. Terminate in the heart muscles. 
Q. ·while in other parts of the body nature has provided 
supplemental means of circulation when one vessel is in-
jured, hasn't it? · 
A. But some parts of the body does not. 
Q. Any obstruction, or as you doctors would call it, oc:-
clusion in these arteries presents a serious problem because 
circulation to the heart muscle is stopped, isn't it¥ 
A. That portion of the blood supply when cut off does not 
function. 
Q. And there is no supplemental or collateral means for 
nourishment to the heart muscle Y 
A. Yes. 
Q. That is a rig·ht good general description of the heart 
and its functions, isn't it? 
A. You are right well up on the heart. 
Q. Sir1 
A. You are right well up on the heart. 
Q. Let's come back to the embolism we are talking about. 
Q. A portion of a clot in a vein is an embolus, 
page 338 } isn't iU 
A. Yes. 
Q. Now it breaks off and finally lodges in the pulmonary 
artery and forms a clot, or thrombus? 
A. Forms a clot wherever it lodges. 
Q. If it lodges in the pulmonary artery it is called a 
thrombusf 
A. Called pulmonary infaret. 
Q. Now an embohu; or thrombus may follow injuries to 
any portion of the body, is that right? 
A. Well, depends upon whether that injury was enough 
to interfere with the circulation in that part. An open 
wound may get infection; or there may be injury on the blow 
on the muscle enow~·h to rupture a blood vessel. It could. 
Q. I will come to the type of injury later, but I am asking 
you now isn't it true that an embolus or thrombus may fol-
low an injury to any part of the body? 
A. Yes, if the injury was severe enough. 
Q. Now if only a small embolism lodges in a distant small 
artery of a lung·, rales would be heard with a stethoscope 
over the lung- involved? 
A. What? 
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Q. I said., if only a small embolism lodges in 
page 339 } a distant small artery of a lung, moist rales would 
be heard with the stethoscope over the lung in-
volved? 
A. Over that regfon. 
Q. Now coming back to the extent of the injuries. Let us 
assume that there is a young man 21 or 22 years old, has 
never had a sick dav in his life, was born and reared on a 
farm, worked long hours, plowed, walked behind a plow all 
day long·, could lift a 200-pound bag of fertilizer, plant to-
bacco, stooping over all day long, and do anything that was 
necessary to be done on the farm, and did it for years, never 
had a complaint of weakness of any kind, never had a faint-
ing spell, and was a Five Point child at school, high school, 
and that he is tall enough that when sitting in a sing·le seat, 
that is a seat in these two door cars, the front seats are 
separated so you have to fold one up to g~t out-you are 
familiar with that type of car? · 
A. Yes. 
Q. And when he sits back in that seat the seat only re~ches 
about long here (Indicating), just below his shoulder blades 
a.nd across his back, and he is involv~d in an automobile ac-
-cident. vVould it be posRihle if the blow were hard enough 
from the rear to knock him back in that way with enough 
force, would it be possible to injure in any way so as to 
cause any injury later on that would bring' about 
page 340 ~ a.n embolism which mig·ht float through his blood 
stream and later on cause him tuuble? 
A. Could I ask you one question there 1 
Q. Yes. 
A. I want the type of the seat he was resting back against. 
'\,"\T as it padded, spring back or wlla t t 
Q. Spriug back or pad-ded i I just don't know, sir. 
The Court: 
Q. The ordinary seat in a, coach 1941 Plymoutl',. 
A .. I think they are springs in thP. back of the seat, aren't 
there1 
Q. I don't know. 
A. I don't know. 
By Mr. Allen: (Continued) 
Q. The testimony of our witnesses, whieh r. am relying on, 
is tlmt the blow was enough to bruise his ha.ck badly just 
below his shoulder blades and cause him even as early as 
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the next day to be stiff and complain of his shoulders and 
nook ancl the like. ,·~tould it be possible now to cause an 
injury to all these organs and veins and arteries of the heart 
we a.re talking about, or any part of his org·ans there, which 
might later caus.e his death 1 
A. Not unless he was hit a direct blow with something 
solid in the back. If that Reat was cushioned with a spring 
1 back to it he couldn't have gotten blow enough 
page 341 ~ there to cause the injury. 
Q. WouJd it he possible--can there be a blow 
of sufficient force to the ha.ck to cause the trouble I am talk-
ing aboutY 
A. You mean anv kind of blow! 
Q. Any kind of .. blow across th~ hack to make his back 
bruised, if it is strong enough t 
A. If you hit him with something solid, and his back wasn't 
protected ~t all. 
Q. It would depend upon the- extent of the blow or the 
force of the blow! 
A. Yes1 sir. Q. If the blow were bard enough to the baclrf 
A.. Hard enough and a direct blow to the backt 
Q. Yes. 
A. It coulcl I1a.ppen, but to do that yon would hmre to in-
jure the bony structures around there. You would have to, 
get through tl1at to nave injured the heart to tha.t extent.. 
1t is well protected there. 
Q. There is such a thing as sand-bagging a man, for in-
stance, in some particular point of hi~ body, or his head, for-
instancc~, without delivering· any penetrating· blow that woulcI 
eause severe injury, isn't iU 
.A. Yes, sir. If yon a:re hit with a: sand ba;g it fa a pretty 
direot hlow. 
page 342 } RE-DIRECT EXA...l\HNATION. 
By 1\fr. Ea:sley :-
Q. Dr. Fuller, one question I wa:nt to ask yon thai I prob-
ably didn't cover sufficiently in my first examination. In. 
considering again the circumstances of this boy"s death, I 
believe that vou said that there were natural causes which 
C'oulcl have eiplained his death under the ia:cts detailed to· 
you in that hypothetical question; and it has been some, 
testimony here of the possibility or probability of existence-
of congenital causes,: wnich unless an examination was made 
B. N· ~p~nf~r~ ttt#!~? ~tc., r~ 1V~Hf~~ }f ?a1 247 : ·f, 
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1\. ,· /, t 1··1(, I I 
would not show up, which would produce those resuits. I 
will ask' VOU tr that' 'is; 'correct' t' f I J 1 ; ' 1 ''· 1 1 II 1 1 II 1 . ' I 
A. Ye~, sir. Sometimes you find a congenital aneurysm 
that has not given any trouble at all, wpich is discovereq. on 
some examination of the patient, or· is'' tlp·ehitea· on~ft:hd an . 
a:µeurysm probaNy in the internal blood vessels that hadn't 
been'. discovered. ' W,e ]if.id. a 'cas~ tli'af happened' ltere;' 'c1is-
~~y~r~d '.~ Y.~~ilg m:1n tit~t. f~b.in tJtts' i~~~' ,. Mttb~l~ ~?bust, 
don't guess ever sick in Tl.ls I hfe_!._lie voh1nteerea.. for ''the 
Qffi.c~rs ~·' lraining C::tin p,1 wij.s examined,. aticl .. turned· 11Hu 
do\Vn. ')Ye discovered'h~ Jiaa· i ctitigenital ·cyst on th'e ap~X 
~f ~t~ ltipg;\yh~clth~v~~{\ri~lr 1gfy~~ l~~f 1~y tro~nne; 'b~t' 1the 
.'.A:rm'y' w'as Rf raid I df him. 1 · ·TJie'v' turned 1nm (iowrt' Wtltildh 't 
·,II \' ;,UI'. tlccept biin.: Arid !fhey1 folfl 1hifu 1'he 'woul'd' 1'b~ 
· page ~4q ~ turned down by' 'tpe'~ Drafff Bo'ard~idfl ~t 'caiie 
; · ., ,·• .. · whct'e he w~nt he -woulff lfo' tui1ieil dowii." He'liad 
never. had a: mfoute 's. 'tr'o11lne~'·Hut tlfat' 1is ''a· thing tliat· Will 
sometimes ruptu~e. ' ·. , 1 • ,., • , , 
-:~: ~o· tpat ·flia~ i~, ~~ordin~: ~o ~~~i~~l k1~~wlec~~~e and 
e~pe~1ence; that ·11s an ·~xplillatiori. tllat ·would fit tlie fttct:s Of; th i's CB.Se " I, : i: I l ' : i,. • !l t II O I 1 0 11 ' . • : I 
A. Yes, sir. He could have had something of that kinq. 
I• • .j ' I • • . . i 1 · 1: : . t '! . . . ~ . . . . ' • " ' ' I', 1, ., I 
RE-CROSS EXAMIN_t\..TION. 
! • t · I I "'I' •• , ,•. ' ';'. •\ ' 1. • , 
Bv Mr. Allen: 
.. Q. Doctor, that man who pas that cyst is living now 7 
A. Yes, sir.• But we don't know wpat minute he .. might 
drop off. 1 ' • • Q: And an accident migµt· make it snap1 
A. ·well, might snap without an accident. 
Q. An a;ccitleiit might make it snap t 
A. Yes, sir. · · · 
Q. And he mig·ht go a long time. without snapping if he has 
no mishap? ·· · .... ·, · ·· · ·· · 
· A. ·~bsolutely. 
By Mr. Easley: 
Q. Doctor, if the aecident made it snap would it take 30 
days before it took effect Y 
A. No, it would take effect then. 
I • I"' 
Bv Mr. Allen: 
page 344 ~ ·Q. You know whether this man had a cyst or 
not, or .any history of thcf case' 'sbo,ving he ·had a 
cyst? 
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.A. Oh, I don't lmow anything about the deceased; never 
saw him. 
Witness stood aside. 
Mr. Gravatt: By agreement of counsel the following pic-
tures are to be introduced as a pa.rt of the evidence in the 
c<1se without requiring· the presence of the photographer, 
:M:r. "r· B. Payne, who took them on July 29, 1942; the same 
photogTapher who took the pictures which have been intro-
duced by the plaintiff. Picture Def enclant Ji}xbibit No. 3, 
picture No. 1, a. view of U. S. Highway No. 15 with camera 
£acing. south showing the hill in the road. Defendant Ex4 
hibit No. 4, picture No. 2, a view of U. S. Highway No. 15 
with camera facing south. This picture was taken with 
camera sitting· 100 yards north of the interseci.ion of High-
way No. 631. 
Def enclant Exhibit No. 5, picture No. 4, a view 
page 345 ~ of the entrance to the side road, or highway No. 
631. This picture was taken with the camera 
facing west. 
Defendant Exhibit No: 6, picture No. 3, a view of U. S. 
Hig·hway No. ~5 with camera. -£acing north, which would be 
back toward the direction from which the cars were travel-
~~ . 
And I think it is fair to state thnt the marks on this pic-
ture which was taken July 29, 1.942, have no bearing on this 
ca.se at all. The defendant does not contend thev are in 
a.ny way connected with the accident. .. · 
Note : These four pictures are now marked and filed as 
Defendant ·Exhibits Nos. 3, 4, 5 & 6. · 
page 346 ~ EDGAR HEDLEY 
· s witness introdnred in behalf of the defendant, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Easlev: 
·Q. Your name is Edgar Hedley! 
.A. Yes, sir. 
Q. "What is your age? 
A. 21. 
Q. Where do you live? 
B. M. Spencer, Admr., etc., v. Walker Neal 24'9 
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.A.. Clover. 
Q. Were you in the -automobile that w:as driven by Walker 
Neal on last September when he had a collision with tbe 
car driven bv Houston Kirk! 
A. Yes, sir ... 
Q. Where were you and he going that dayf 
A. T·o Red Oak. . 
Q. ,¥here did you start from? 
A. Clover. 
Q. And he was driving the car, 
A. Yes, sir. 
·Q. Anybody else in the car -but you two? 
A. No, sir. 
}Jage 347} Q. What time of dav was it! . 
A. I would ·say it was around seven-betwe·en 
:seven and seven-thirty; something like that. 
Q. Was it dark enough to have your lights on? 
A. Yes, - sir; just dark enough. 
Q. Was it dark, or what was the condition Y 
1\. It wasn't exactly dark, but i:;ort of. It was just dark 
enough to turn your lights on.. You -could see all right, 
though. 
Q. It was after sundown f 
A. Yes, just before dark. 
Q. Did you all take· Route 360 and go up to Barnes Junc-
tionf 
A. Yes, sir. · 
Q. And then turned down Route 15 T 
A. That is rig·ht. 
Q. Where did you first see this other car? 
A. We followed the car from Barnes Junction. As we 
turned there at Barnes Junction the ~ar was directly in front 
of us. 
Q. How far in front of you t 
A .. Oh, let's see·; I don't know. I woulcl say about 20 or 
'30 yards, something like that. 
Q. In other words, when you turned into the Route 15 at 
Bames Junction t11at car was just in front of you? 
A. Yes, sir ; directly in front. 
page 348} Q. Did you continue that way until the time 
of the collision 1 
A. Yes, sir. 
. Q. In other words, your car followed them on down for 
that distance between Barnes Junction and the place where 
the accident occurred? 
·I 
2so Sup~m~· CQt.trt 9f ~P.P.~J~ Q$ ¥rt~? 
~ 0oar. F{ e4i~v. 
·A. Exae.tly. 
Q. Wei:e· you about the same di~ta:nc~ ~o~ !)Il tpat ro~d 
as' you' traveled hlong~ · ' ' 
A .. Yes, sir;. I would sa:y so .. 
Q .. In other words,. the two cars traveled al~~g ~} ab~ut 
the same spced'0l · · · · · • · 
A. Yes, sir.. · 
Q. Do you know wl1at spe~ Y<?t!- ie!~ ~~t If yott 
don't know could you give us an estimate t' , , 
A. I would say somew4ere l?~tw~~µ ·ip filld pfj i ~ d~~ 't. 
know exac.tly. · 
Q. As you app:oached- Q:f C.~:U!?~ y~t~ 4tdp. ~t lm.~'Y ~ho 
the people were m the other cart · · ' 
A. :N'o2 sir. · · 
Q. \Vhat happened jusi .befo:r~ -q'tj.~ coIµ.s~~!l t 
A. Just before' tbe ~<tlµs19p;t · · · Q. Yes.. · :, · 
A. ·what do you meant 
~· What happened to ~e ot~e.r ~r; ~9~ ~?- th~ c~rs 
· happ·en to eoUi4, i · · 
page 3M! }- A.· W ei1, tliis c~! ~t~r,peq ~ndd~~y rigpt at. 
that little road, the little· dirt roacl, right iii'. front. 
of us; and then walker applied his prakes and ~e just 'slid 
right into the back of him.. · · · ., .. · .. " · · ' ,.. 
(Q: Did th'e-' other car stop ~µti~h~ or: s~~w qo~ ~~d~~lY t' 
A. It sort of slowed down, lookecl like it sort oJ might 
have been applying the brakes-not slowing down a:µ · of ~ 
sudden~ but sort of sl!)wing gr~qp~~ · · ··· ·· · 1 
Q. When he started slowing his car down what simial did he give yon ala . . ' .. .. .. ' ' . . . ' . . 
A~ lie didn~t give ~my sfa~~l. Q; 4·re · you ·sure of thlrj:·t · · 
A. Positive; yes, sir. 
Q. v\!1at wer~ you doing as you Fey~ !.ic'E!1g ~o~ ~ the 
ear· ·pehmcl i wli1c:J_i way were Y.On Ioofpng t · . 
A. Directlv ahead at the ·car· in ironf. Q; Directly aheaq.! · · ·· · ·· · 
.A. Yes, sir. . 
. Q. Can you .state to th~s. j~ry p~sit~yeTy !{O signal was: 
given for Sfowmg down O! tm·p.g~gf · 
A. No signal· was given. · · 
Q. How soon did Neal apply his brakes after this car in 
.front suddenly sJoweq. ~lo~~n 1 . · · · ·· · · · · · 
A. J nst as $oon as t}l~ c~r st~r!ert sJowi.ng down,. pe did it 
right then~ · ... ,, .... ····· · •·' · 
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page 350 ~ Q. He applied his brakes 1 
A. Yes, sir. 
Q. Did the wheels slide Y 
A. Yes, sir. 
Q. And then your car ran into the rear of the other car Y 
A. That is right. 
Q. When the two cars came together, wl1at did you do Y 
A. I got out and went up to the other c.ar to see if anybody 
was hurt in it. vValker wa.s bnsy cutting off the motor, 
afraid the car might e.atch on fire. I went directly up ahead 
to the other car. 
Q. So you went to the other car, you went alone? 
A. Yes, sir. 
Q. You sure of that Y 
A.. Yes, sir; positiv(.l. 
Q. When you started out of the car and went to the other 
car, what was the boy in the car doing? 
A. Well, th~ boy under the driver's wheel · was rolling 
down the window as I approached the car. 
Q. And when you got there, had he gotten out? 
A. No. sir. .Just a.s I pulled up to the car he opened the 
door and got out then. 
Q. Did you speak to him 7 
A. Yes, sir. I asked both of the boys if they were hurt, 
and neitl1er one of them complained any. Said 
page 351 ~ it sort of shook them up a little-wasn't lmrt 
any at all to amount to anything. 
Q. Did you know at that time who this boy was? 
A. No, sir; never seen either of them before. 
Q. How long· did you stay there Y 
A. Well, I stayed there until Mr. Matthews arrived. ..And 
then the other two boys in the other car and I rode back up 
to Barnes Junction-at least I got out at Barnes .Junction 
and they continued on down the road. 
Q. How soon did W alkcr Neal come up to this other car 
after you g;ot thore Y 
.A. T don't think he did come--the other boys after I 
looked at them, spoke to them, all three of us turned and 
walked back down to ,Valker Neal's car to see the damage 
done to the car. 
Q. Houston Kirk ·and the other boy walked down with 
you? 
A. Yes, sir; all three of us. 
Q . .And they said they were all right? 
A. Yes, sir. 
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Q. \!Vere you present wh(\n they talked to the officer, Of-
ficer Matthews t 
A. Yes., sir. 
Q. Did they tell him they were all right i 
A.. Yes, sir. 
page 352 ~ CROSS InXA.MIN.ATION. 
By Mr. Allen : 
Q. How old are you f 
A. 21. 
Q. When were you 21 Y 
A. TJ1e 28th of April. 
Q. How close was your car following the Kirk car from 
Barnes Junction on down to the point of the collision Y 
A. vVell, as I told, I ~aid approximately 20 or 30 yards. 
Q. 20 to 30 yards? 
A.. Approximately. . 
Q. You know whether tl1ere were good brakes on that car 
or notY 
A.. No, sir; I am not acquainted with the condition of the 
brakes. 
Q. You know whether your lights were burning¥ 
A. The lights were burning·. 
Q. Do you recall talking to a man by the name of Hatha-
way at Clover during the first part of October about how 
this accident occurred? 
A. No, sir. 
Q. Somewhere around about October 3, 1941, didn't l\{r. 
Hathaway come to see you? 
A.. No, sir. 
Q. And interview you on the subject of tho accident¥ 
A. No, ~ir; not that I know of.· Only persons 
page 353 ~ I talked to ,vas Mr. Gravatt there and Mr. 
Easley. 
Q. I mean way hack yonder in October, soon after the 
accident happened 1 The accident happened on September 
27th. I believe, and during the first. part of October, about 
October 3rd, didn't a man by the name of Hathaway come 
to see von and talk to voU: about the accident t 
A. No, sir. · 
Q. Didn't you tell him on that occasion that you were 
traveling approximately 50 miles an hour, your car? 
A. I don't recall seeing such a g·entleman. 
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Q. Didn't you tell llim that you wercn 't paying any par-
ticular attention, and you didn't see any .signal, but you 
weren't paying any particular .attention Y 
A. I don't recall seeing Mr. Hathaway. 
Q. You deny telling lli.m anything7 
A. I don't lmow. I don't remember seeing him. I don't 
1·emember telling anybody. 
Q. You don't remember seeing him at alH 
A. No, ·sir. 
Q. Were the lights on both ca:rs burning after the .acci-
dent? 
.A.. I think so. I think Mr. ~Iatthews tried them. I am 
not sure, but I think they were. 
Q. Was it dark good w11en the accident took place? 
A. No, sir; I oouldn 't say it was real dark. 
page 354} Q. You Raid you were trailing the Kirk car at 
a distance of, about between 20 and 30 yards Y 
A. I would say as well as I can remember, something like 
that. 
Q. And youl said you were driving between 45 and 50 miles 
an hourf 
A. I said something like that. 
Q. What were you all doing, talking or looking ahead, or 
whaU 
A. Looking ahead. 
Q. Looking· ahead 7 
A. Tha.t is right. 
Q. Could you see the Kirk car all along down the high-
way? 
A. Just like you notice any car up at a distance in front 
'Of you, I would say. 
Q. Could you tell when it commenced to slow -down? 
A. It all at -once just started slow111g down like that. 
Q. You -said a moment ago, as I understood you, that it 
~radually slowed down 9 
A. Well. I would say tl1at, becarn;;e it didn't stop the wheels 
or "Hkid or anything like tlmt when it stopped. 
Q. There wa.s no sign of a skid mark there afterwards that 
was made by the Kirk c.ar, was there? 
A. Not that I know of. I don't remember. I didn.,t ex-
nmine the road very closely. I guess Mr. Matthews did 
t]1at. ' 
page 355 ~ Q. Did you see the skid marks that were made 
by the car you were in 1 
A. Yes, sir. 
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Q. Right long skid marks, weren't they Y 
A. I don't remember the length of them. 
Q. I understood you to say that when you got there to the 
ear somebody was opening tho door Y 
A. As I approached the side of the car. 
Q. Which side 7 
A. On the left side. 
Mr. Easley: Re didn't say opening the door; he said 
rolling the window down. 
Mr.--Allen: Said opening the door, too. 
Q. Which side was it the door was being opened on when 
you got theref . 
A. I walked- around to the front to the ~ide of the car 
where the boy was in the front under the wheel, and as I 
approached the side window he opt:.)ned the door. 
Q. Opened the doort 
A. Yes, sir. 
Q. Was he lying ·down back in the carf 
A. No, sir; sitting down.. 
Q. What was he Rifting on"/ 
A. I don 1t kno,v. 
Q. Was the seat broken back! 
page 356 ~ A. Not that I noticed. · 
Q. Did. you look and see f 
A. I dirl.n 't examine it. 
Q. The truth of the matter is thr boy wa.s trying to get out 
of the car when yon got ther~, wasn't he? 
A. As I approached the car I saw him rolling· the window 
down at first, .and then I walked a.round rigllt directly in 
frorit of the door and he opened the door. 
Q. You tell the jury ho rolled the window down and then 
opened the door? 
A. That is right. He was rolling th~ window down as I 
was coming up, I would say about ten feet from the car. 
Q. He wasn't trying to get out of tl10 window, was heY 
A. I don1t know what he was dQing. 
Q. Did you say whether the car had ·come to a dead stop 
before you hit it, or noU 
A. I don't know. 
Q. You don't know f 
A. Let's see--
Q. That is all. 
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.A. It was gradually applying the brakes and look~d like 
it was sort of jumping a little like maybe hydraulic brakes 
on a car will do, and I was bracing myself then. 
Witness stood aside. 
page 357 ~ WALKER NEAL, 
a defendant, first being duly sworn, testified as 
follows: 
DIRECT EXA.l\IINATION. 
By Mr. Easley: · . 
Q. What is your age and where do you live? 
A. 23; live at Clover. 
Q. vVere you born and raised there f 
A. Yes, sir. 
Q. Lived there all your life, have you f 
A. Yes, sir. 
Q. How dose do you live to Edgar Hedley 1 
A. I live about two miles from there to where he lives. 
Q. You all in the habit of running together as friends Y 
.A. Yes, sir. 
Q. And did you start out on this evening to go somewher~ 1 
A. Yes, sir. 
Q. Where were you going f 
A. Down to Red Oak. 
Q. Did you go by and pick him up? 
A. Yes, sir; went uptown and got him. 
Q. You went on down t-0 Barnes Junction on Route 360 
and then took Route 15? 
page 358 ~ A. Yes, sir. 
Q. Where was the Kirk car when you first saw 
itT 
A. I pulled up out of 360 to go down, came to a stop, and 
this Kirk car came out from Chase City and went down 15 
in front of me; I came from a stop 011 360 and followed him 
down 15. · 
Q. So you followed him from Barnes Junction' down to the 
point where you had the collision? 
A. Yes, sir. 
Q. Do you know what speed you were driving at f 
A. I say I was driving around 50 miles an hour-50 or 55. 
Q. What was the distance between your car and the Kirk 
car from the point when you first came into the road behind 
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them there at Barnes Junction, about how far were the cars 
apartt 
A. .A.bout 20 or 30 yards apart, approximately, something 
like that; I don't know exactly. 
Q. From that point on how far is it from Barnes Junction 
to this point where you had the collision-is it somewhere 
near a mile! 
.A.. About three-quarters of a mile. 
Q. Going along down that road for the three-quarters of a 
mile, were your cars about the same distance apart¥ 
A. Yes, sir. 
Q. What was the first sign that you had of this 
page 35·9 ~ car stopping or slowing down¥ 
A. It just came rig·ht on down and stopped, 
just stopping rig·ht on down. 
Q. Did you have any signal¥ 
A. No, sir; no signal at all. 
Q. Were you watching the cart 
A. Yes, sir. 
Q. And can you state positively to the jury that that c·ar 
was suddenly slowed down on. the road without any signal¥ 
A. Yes, sir. 
Q. What did you do when you saw the car suddenly slow 
down in front of you Y 
A. Applied the brakes. 
Q. And what speed-Do you know on what side of the road 
you were on? 
A. I stayed on my side of the road, gradually pulled to my 
side of the road. This car wasn't way over on the road, it 
was up on the white line, and I didn't know which way he 
was g·oing, as the road leads to the rig·ht and left there. I 
didn't know which way he was going, so I applied the brakes 
and I held to my side of the road. 
Q. And then your car struck the rear of his car¥ 
A. Yes, sir. 
Q. When the cars collided what did you do Y 
A. I got out of the car and looked at ·the hood 
page 360 ~ to see if it was going to catch on fire. Got out 
and run down to the other car to see if anybody 
was hurt, Edgar did. 
Q. Did you go down there later¥ 
A. No, sir; didn't go to the other car. 
Q. Did they come back to your car Y 
A. Yes, sir. 
Q. Did you talk to the boys T 
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• 
A. Yes, sir. . 
Q. Did you ask them if they were hurt.? 
A. Yes, sir. 
'Q. What did they sayf 
A. Said they were not hurt. 
Q. What did you do then? I believe there is some evi-
dence that you left there.. 
A. That is right. I left and went to call ].\fr. Matthews. 
Q. The State Trooper? 
A. Yes, sir. I went over to Clover and called him. 
-Q .. Did you call anybody else; did you call your father? 
A. Daddy w.as at Glover and I told him, too. He was al-
J.·eady at Clover. 
Q. Then did you come hack to the scene f 
A. Yes, sir. 
'.Q. Was Mr. Matthews there when you got there? 
A. No, sir, he wasn't there, but h~ came in just a very few 
minutes after. . · . _ 
}Jage 361 ~ Q. So you were there the second time, when 
he came back the second time? · 
A. Yes, sir. 
Q. And how long was it betwee11 the time you had the col-
lision and the time that you finally left there? 
.A. Well, I had to go from there over to Clover, and it is 
about ten miles each way-about nine miles, I reckon, each 
way. I called Mr. Matthews and came rig·ht straight back, 
:around 30 or 45 minutes, anyhow .. 
_Q. Were you there when the Kirk boy drove his car off? 
A. They pulled it off. 
Q. Pulled it off? 
A. Yes, sir. He said had to take it up and put a sediment 
. bulb in it. 
Q. What did he pull it with? 
.A. Mr. Jones., wrecker. 
Q. Who drove the wrecker Y 
A. Bill Jones. 
Q. Who was in the car; was he 1n the car? 
A. No, sir; he was not. "What do you mean in the car? 
Q. Was Kirk riding in the car 1 
A. Yes, sir,-but I wouldn't say whether he got in the ear 
or the wrecker with the other bov. 
Q. But it was pulled in with the wrecker 1 
A. Yes, sir. 
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page 362. ~ CROSS. EXAMINATION. 
By Mr. Allen: . 
Q. Young manl as I understand your testimony you trailed 
the Kirk car from Barnes Junction to the point of accident,, 
a distance of approximately three-quarters of a mile, at 
about between 20 to 30 yards from the Kirk car all the way! 
A .. Approximately something like that; 20 or 30 yards. I 
wouldn't say accurately. 
Q. And you were driving from 45 to 55 miles an hour, and 
of course the Kirk car must have been driving somewhere 
in the neighborhood of the same rate of speed t 
A. Yes, sir. 
Q. To keep that distance from you t 
A. Yes, sir. 
Q. You didn't gain on that ear nor did you get any further 
behind it, approximately! 
A. Well, no, I wouldn't say · so. Driving right along to-
gether. 
Q. Was it dark good Y: 
A. Had the lights and all on, around seven or seven-thirly,, 
in September. You know how dark it was-.. 
Q. Did Kirk have his lights cm!' 
A. Yes,. sir. 
Q. Rear lights burning. as well as the front 
page 363 f lights Y 
A. Yes, sir .. 
By the Court: 
Q. Clear or raining! 
A. Clea:r. 
By Mr. Allen: (Continued) 
Q. Clear night? 
A. Yes, sir. 
Q. l\f oon shiningY 
A. Not then. 
Q. The moon hadn't come np 'l 
A. No, sir. 
Q. Road straight f 
A. Well, I was coming following him up a grade. 
Q. I mean from that little crest of that little hill down to 
the intersection f 
A. Yes,. sir. It was straig·ht over,. straight afteT· you got 
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over top of the hill. But just had got up to the top of the 
knoll. 
Q. You were looking straig·ht ahead all the time you were 
driving down there T 
.A. Yes, sir. 
Q. So you could see the Kirk car; had your eyes on it all 
the timeY 
A. Yes, sir. 
Q. You could see him when he commenced to 
page 364 ~ slow up Y 
A. When he started to put the. brakes on to 
come to a stop; yes, sir, I saw it.. 
Q. You know how long it took him to stop Y 
A. No, sir; couldn't say how long it took him to stop. 
Q. Did you look at the place after the accident either that 
night or thereafter Y 
A. Yes, sir. 
Q. To see if there were any skid marks or anything Y 
A. Yes, sir. 
Q. Kirk's car didn't malrn any skid marks Y 
A. I couldn't say it made any skid marks. 
Q. Your car made some long skid marks¥ 
A. That is right. . 
Q. That was a dry, hard-surface road that night? 
.A.. Yes, sir. 
Q. Dry¥ 
A. Yes, sir. 
Q. You know within what distances you are supposed to 
be able to stop your car, don't you? 
A. I think so; I don't know. 
Q. Have ~·ood brakes on your cart 
A. Yes, sir. 
Q. It wouldn't have been any trouble for you to have 
stopped your car within the requir~d distances if you had 
wanted to, would it, and tried¥ 
page 365 ~ A. I don't know that I ru1derstand that. 
Q. I am not talk1ng about whether you could 
have stopped before you hit the other car. Let's say no 
other car was there. I am asking you if then, in the condi-
tion your car was in, if you would have had any trouble 
stopping· your car within the required distance running be-
tween 45 and 55· miles an hour? 
A. I don't know. No, sir ; I think I. could stop it. 
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Mr. Gravatt: Nobody knows what the required distances 
are at this point. 
The Court: It was testified in this case on yesterday by the 
Trooper what the required distances are. 
Mr. Allen: He said he knew them. 
A. "No, sir; I didn't say I knew them. I think I know them. 
Q. You wouldn't undertake to drive a car all these years 
without knowing something about fhe stopping distance, 
would youY 
A. I think I know. I said I think I know them. 
Q. I thought you did. 
Mr. Gravatt: Do you know them, Mr. Allen?· 
Mr. Allen: Yes. You want me to tell you Y 
Mr. Gravatt: How quick can you stop one running 90 
miles an hour? 
The Court: Gentlemen, you are wasting time by that kind 
of conversation. -
page 366 ~ RE-DIRE.CT EXAMINATION. 
By Mr. Easley: 
Q. What kind of car were you driving? 
A. '41 Dodge. 
Q. You know how many miles it had on it f 
A. About 18,000, I suppose. · 
Q. Oar was in g·ood mechanical condition Y 
A. Yes, sir. 
By the Court: 
Q. What kind of carY 
A. Two door. 
Witness stood aside. 
page 367 ~ E. S. MARTIN, 
a witness introduced in behalf of the defendant, 
first peing duly sworn, testified as follows : 
DIRECT EXAl\UNATlON. 
By l\fr. Easley: 
Q. Where do you live? 
A. Clover. 
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Q. How long have you lived there 7 
A. Since 1897. 
Q. Do you know this young boy Walker Neal? 
.A. Yes, sir. 
Q. How long have y-0u known him 7 
A. Ever since he was born. 
Q. Do you know what his general reputation in his com-
munity is for telling the truth T . · 
.A. It has been good. 
Q. I believe you are a merchant there in the· town of 
Clover, Virginia? 
.A. Yes, sir. 
Q. Do you know this boy Edgar Hedley7 
A. Yes, sir. 
Q. How long have you known him? 
A. I have known him maybe ten or 15 years, 
page 368 } something like that. 
Q. You know what his general reputation in 
his community is for telling the truth t 
A. Well, I suppose so, yes, sir. 
Q. Tell what it is . 
.A. Well, I think it is good. 
Witness stood aside. 
page 369 ~ W. M. MEYERS, 
a witness introduced in behalf of the defendant, 
first being duly sworn, testified as follows: 
DIRECT EXAMINAT]jQ[N. 
By Mr. Easley: 
Q. You live in Clover? 
A. Yes, sir. 
Q. How long you lived there! 
A. 24 years. 
Q. Do you know Walker Neal? 
A. Yes, sir. 
Q. How long have you known him? 
A. All his life. 
Q. Do you know what his general reputation in his com-
munity is for telling the truth? 
A. Good. 
Q. You lmow the Hedley boy Y 
A. Yes, sir. i 
J. 
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Q. Edgar Hedley f 
A. Yes, sir. 
Q. How long you known him Y 
A. Well, I have known him on and off for a number of 
years. I don't know as I have known him as good 
page 370 }- as I do Walker, but I have known ·him on and off 
a number of years. 
Q. He lives there in that general community! 
A. Yes,. sir. 
Q. Do you know what his reputation in the community in 
which he lives is for telling the truth Y 
A. Very good. 
CROSS EXAMINATION. 
By Mr. Allen: 
Q. You have l1eard the questions asked you by Mr. Easley. 
I would like to ask if vou have ever heard the ·question raised 
anywhere as to whether the reputations of these boys were 
g·ood or not; that is, reputation for truth and veracity. You 
ever hear it raised anywhere! 
A. No, sir. 
Witness stood aside. 
page 371 ~ W. :0. NICHOLS, 
a witness introduced in behalf of the defendant, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Easley: 
Q. You live in Clover! 
A. Yes, sir. 
Q. I believe you have been Mayor there for some time, 
haven't you? 
A. Yes, sir. 
Q. Do you know Walker Neal f 
A. Yes, sir. 
Q. How long have you known him f 
A. For about 17 years. 
Q. Do you know what his reputation in tlte community that 
he lives in is for telling the truth t 
A. Good. 
Q. Yon know Edgar Hedley! 
B. M. Spencer, Adrur ., etc., v. Walk.er N cal 263 
Frank 1¥oltz. 
A. Yes, sir. 
Q. How long you known him? 
A. Seven or eight years, probably. 
Q. You know wha.t his reputation in the community he 
lives in is for telling the truth¥ 
pag·e 372} A. Good. 
CROSS EXilHNATION. 
By Mr. Allen: 
Q. Do you recall whether or not the question of whether 
these boys' reputations for truth and veracity was ever raised 
in your presence? 
A. Not in my presence, no, sir. 
Witness stood aside. 
page 373 } FRA.l~K ·woLTZ, 
a witness introduced in behalf of the defendant, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Easley: 
Q. How long you lived in Clover? 
A. Well, I went to Clover in the eighties, but I been living 
there since 1906, ever since then. 
Q. Do you know this young boy Walker Neal? 
A. I do, yes. 
Q. You know where he livest 
A. He lives about something like a mile and three-quarters 
or so below me there. 
Q. How long have you known him? 
A. E,ver since he was born. 
Q. You know what his reputation in.his community is for 
telling the truth 1 
A. Good. 
Q. You know Edg·ar Hedley f 
A. Yes, sir. 
Q. How long you known him? . 
A. Well, I have known him since he was a baby. 
· Q. You lmow what his reputation is in l1is com-
pag·e 374 ~ munity for telling- the truth? 
A. As far as I know, sir, good. 
264 Supreme Court of Appeals of Virginia 
H enr:y Hathaway. 
CROSS EXAMINATION. 
Hy Mr. Allen: 
Q. You .say the reputation of these boys for truth and 
veracity is good, .as far as you know Y 
A. Well, I been there with them. I ought to know. ·That is 
plain enough. 
Q. Did the question ever come up at any discussion or in 
any conversations or anywhere as to whether their reputa-
tion was good or bad Y 
A. I never heard any. 
Witness stood aside. 
Mr. Gravatt: We rest. 
page 375 ~ HENRY HATHAWAY, 
a witness introduced in rebuttal on behalf of the 
plaintiff, first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Allen: 
Q. Mr. Hathaway, where do you live Y 
A. Richmond. 
Q. Are you a lawyer or just studying law? 
A. Yes, I have passed the Bar. I have not graduated as 
yet. 
Q. Did you make a trip up here to Clover during the early -
part of October, the 2nd or 3rd. of October, I believe, for the 
purpose of interviewing Mr. Hedley, Edgar Hedley, and oth-
ers in connection with this accident? 
A. Yes, sir. 
Q. Did you see Mr. Hedley? 
A. Y~s,. sh~ .. · • .. 
Q. Did he make any statement to you as to whether or not 
he saw any signals that were given by Walker Neal,-1 mean 
by Kirk? 
A. Yes, sir. 
Q. What statement did he make? 
A. I believe Mr. Hedley told me that he did not see the 
stop light come on; or see the right-hand signal, 
page 376 ~ but that since he was not driving he did not pay 
particular attention to it. 
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Q. While you were investigating this .~ccident did you also ' 
interview young Mr. Kirk who is now dead¥ 
.A.. -Y-es, sir. . 
Q. Did you take any statement from him as to how th~ ac-
cident happened! 
.A.. Yes, sir. 
· Mr. Grayatt: Please., Your Honor, is that rebuttal? 
The Court: I don't know whether it is rebuttal or not. 
Mr. Gravatt: I don't think he can introduce any such state-
ment as that. 
Mr. Allen: There is· a statute that permits it. There is a 
statute that provides if the defendants or the defendant tes-
tifies, then you can introduce the· statement of the deceased 
man-
Mr. Gravatt: Let me see the statute. 
The Court: I am not familiar with it. 
Mr. Allen: Oh, it was put in there by the -Code revisors. 
Mr. Gravatt: The Code revisors put a lot in there, but 
they haven't put anything in there to let a thing like that 
come in. 
'Mr . .A.Hen:. I know what is in it. 
page 377 } Mr. Gravatt: Then I urge you to read it out 
of the book. 
The. Court: · Read ft. 
Mr . .A.Hen: "6209. In an action ·or suit by or against a 
person who, from any cause, is incapable of testifying, or 
by or against the committee, trustee, executor, administra-
tor, heir, or other representative of the person so incapable 
of testifying, no judgment or decree shall be rendered in 
favor of an adverse or interested party founded on his un-
corroborated testimony; and in any such action or suit, if 
such adverse party testifies, all entries, memoranda, and 
declarations by the party so incapable of testifying made 
while he was capable, relevant to the matter in issue, may be 
received as evidence.'' 
Mr. Gravatt: There is no doubt about that section, but it 
doesn't have any bearing in this world on a case-like this, and 
it isn't so intended. Now that statement made to a third 
party would not be proper as evidence in this case. 
The Court: I am familiar with that statute, and I think 
it was intended to apply where you are suing me on a con-
tract and I am dead. I will not admit the statement. 
Mr . .A.Hen: Then we wish to file the statement with the 
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record, and except to Your Honor's ruling upon 
page 378 ~ the g-round that we think the statute is applicable 
. to the case, and is applied throughout the Com-
monwealth· in cases like this. 
The Court: All right, sir. Do you have the statement 
in writing¥ 
Mr. Allen: Yes, sir. 
The Court: Then file it and mark it so you may have it 
in the record, if you want to. 
Note: This statement is now marked and filed as Plain-
tiff Exhibit No. 2. 
Witness stood aside. 
The Court : 'Now as I understand, both sides rest, and no 
more evidence will be admitted in this case, tomorrow or at 
any other time. That is correct, isn't it t 
Mr. Allen: Unless Your Honor changes your mind about 
that statement. 
The ·Court: If that be so. I will think about it. There is 
no further evidence, as I understand it. 
Note: At this time Court is adjourned until the following 
morning at 10 :00 A. ]\L 
page 379 ~ August 6, 1942. 
10:00 A. M. 
Note: The hearing is resumed on this the third day of the 
trial, viz: 
Mr. Gravatt: Please Your Honor, I think it is proper and 
fair· that we should state in the presence of the jurv that 
after careful examination of the statement, and an oppor-
tunity to give careful thought to the law applicable to it, we 
think the statement ought to be presented to the jury, and 
we have made no exception to the ruling of the Court in al-
lowing .. it to go into tl1e case. 
The Court: All right, sir. Go ahead, :Mr;. Allen. 
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HENRY HATHAWAY, 
recalled to the witness stand, testified as follows : 
By Mr. Allen: ( Continued) 
Q. Mr. Hathaway, you stated on yesterday that the de-
ceased M. Houston Kirk in the course of your investigation 
of the facts of this case made a statement to you as to how 
the accident happened 1 
A. Yes, sir. 
Q. I hand you what purports to be such a statement, which 
is marked Plaintiff Exhibit No. 2, and will ask you if that 
is the statement made by him and if that is his 
page 380 ~ signature signed to iU 
A. Yes, sir. 
Q. Will you read that statement to the jury! 
A. Yes, sir. 
''Ontario, Virginia, Route 1, Box 49.'' -that was Mr. 
Kirk's address, 1 think. '' October 2, HJ41. Statement of M. 
Houston Kirk, age 21, Ontario, Virginia, On September 27, 
1941, at about 7 :50 P. M. I was driving· my father's car south 
on Route 15 about one mile south of Barnes Junction. I was 
going to turn to my right to go to a friend's house that was 
about one-fourth of a mile west of the road. I held my hand 
out at about a 45-degree angle, the right turn signal, about 
105 feet from where I turned. I stepped on the brake enough 
for the stop lig·ht to show, and the stop light was working 
after the accident. AJ3 I slowed down to turn, when I was 
about 45 feet from the point where I was going to turn an-
other car driven by Walker N ea], Clover, Virginia, hit the 
right of the rear end of my car, and knocked me out of the 
driver's seat; and my car had gone about 60 yards when 
I got back to the front seat and stopped it. Harding Walker, 
Ontario, Virginia, was with me in the front seat. ·when the 
other car hit my car he was knocked to the 1:ear seat. Neither 
of us were injured enough to see a doctor, nor was the driver 
of the other car injured . .Another boy who was in 
page 381 ~ the other car with ·walker ·Neal was slightly cut 
on his left arm, and his forehead. There" is a 
broken sing·le white line on the center of the road there, ancl 
the left-hand side of my car was about three and one-half 
feet on my side of the white line just -before the accident. 
Skid marks showed where mv car was when he hit me. 
Skid marks made by his car ·ran hack from where he hit 
me a.bout 60 feet. His left wheel was about four feet to his 
side of the center line, and gradually slanted off to the right 
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side of the road. It was dark when the accide:nt happened. 
All of the lights on my car were operating· when -the other 
car hit me, including the stop light. The car had been in- . 
spected by B. C. Spurlock, Wylliesburg, Virginia, on the 
aftrnoon of the same day the accident happened (Septem-
ber 27, 1941). ·when the other car hit me I estimate I was 
going 20 miles per hour. I would estimate the other car 
was going very fast, as he skidded his wheels about 60 feet 
on the tar road before he hit me. The other car was a 1941 
Dodg·e. After the accident my car was driven home. Mr. 
Carson Gregory got the car on October 1st and took it to the 
Plymouth Garage in OhaRe City. State Officer Matthews 
investigated the accident.after it happened. I have read the 
above statement and it is. true to the best of my knowledge 
and belief. Signed: M. H. Kirk.'' 
page 382 ~ CROSS EXAMINATION. 
By :Mr. Easley: 
Q. Mr. Hathaway, that statement was written by you after 
a conversation with the Kirk boy? 
A. Yes, sir. 
Q. And it was written on the 2nd day of October? 
A. Yes, sir. 
Q. That was the date that you interviewed him! 
A. Yes, sir. 
Witness stood aside. 
Note: At this time, all of the evidence being completed, 
the following· instructions were granted to the plaintiff and 
the defendant, without any o.bjections and exceptions being 
noted to either the giving or the refusing of instructions, 
which instructions are as follows: 
page 383 ~ INSTRUCTION NO. 1: ( Granted to plaintiff 
witllout objection) 
The Court instructs the jury that immediately before and 
at the time and place that Walker Neal collided with the 
rear end of the car in· which M. Houston Kirk was ridinO' 
the la.w required tl1e said Walker Neal to perform the for 
lowing· duties : 
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(1) To keep a reasonably careful lookout ahead for other 
persons lawfully using the highway in order that he might 
have availed himself of what such a lookout would have dis-
closed so ,as to prevent endangering life, limb or property 
of any person. 
( 2) Not to exceed a reasonable speed under the circum-
stances and traffic conditions existing at the time. 
(3) Not to drive his automobile recklessly or in a manner 
so as to endanger the life, limb or property of any person. 
(4) Not to drive his automobile at a speed in excess of 55 
miles per hour. 
( 5) To keep said automobile under proper control. 
(6) Not to follow the Kirk automobile more closely than 
was reasonable and prudent, hav:ing due regard to the speed 
of both vehicles and the traffic upon and conditions of, the 
highway, at the time. 
(7) If it was not his intention to pass, then it 
. page 384 ~ was the defendant's duty to make proper use of 
· his brakes in time to avoid the collision, if, by a 
proper lookout ahead, he either saw, or could have seen, the 
Kirk automobile in the highway ahead of him in time to have 
applied his brakes and avoided the collision. 
If the jury shall believe from a preponderance of the evi-
dence that the said ··walker Neal railed to perform any one 
or more of the foregoing defined duties, then he was guilty 
of negligence, a.nd if the jury shall further believe :from the 
evidence that such negligence was a proximate cause of the 
defendant running into the rear end of the car in which the 
said M. Houston Kirk was riding; that the said Kirk was 
free ~rom negligence contributing to the collision ; and that 
the said Kirk sustained injuries in said collision, and that 
said injuries were a proximate ~ause of his death, then the 
jury will find for the plaintiff and assess the plaintiff)'s dam-
ages at such sum as to the jury ma.y seem fair and just, not 
exceeding· the sum qf $10,000.00, the amount claimed in the 
notice of motion, and they shall direct in what proportions 
the sum awarded shall be distributed among the surviving 
parents, brothers and sisters of tl1e said M. Houston· Kirk. 
In this connection, the Court tells the jury that it is not neces-
sary that death should be the irievita.ble result of the negli-
gence alleged, but only the probable result. 
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page-385 ~ INSTRUCTION NO. 2: (Granted to plaintiff 
without objection) 
Insofar as the defendant relies upon alleged contributory 
negligence of the decedent in failing to give the statutory 
signal for stopping or turning, or that he was guilty of other 
acts of negligence, the burden is upon the defendant to prove 
-such negligence on the part of the plaintiff's decedent by a 
JJre·ponderance of the evidence, unless the evidence offered 
by the plaintiff shows that plaintiff's decedent was guilty 
of such contributory negligence, or unless it may be fairly 
inferred from all the evidence and circumstances in the case. 
Even though acts of negligence on the part of the plain-
tiff?s decedent may be proven, such negligence will not bar a 
recovery in this case unless the jury further believe from 
the evidence that it was a contributing cause of the collision .. 
Failure to give a signal required by law to be given is no 
defense unless such failure contributed to the collision. 
page 386 ~ INSTRUCTION NO. A: (Granted to defendant 
without objection) 
The Court instructs the jury that in order for the plain-
tiff to recover he must show by a preponderance of evidence 
that the defendant, Walker Neal, was negligent in the opera-
tion of his automobile and that such negligenee was the sole 
proximate cause of the collision. 
page 3S7 ~ INSTRUCTION NO. B: (Granted to defendant 
without objection) 
The Court instructs tlle jury that it was tiie duty of Hous-
ton Kirk in driving his automobile along· the hig·hway to give 
a hand signal before suddenly checking his speed or stopping 
his car as a warning to anyone in the rear, and if the jury 
believe from the evidence that the said Houston Kirk failed 
to give such a hand signal before checking the speed of his 
car and tllat sucI1 failure to give such hand sig'Ilal was the-
proximate cause of the collision, then they mnst find for the-
defendant. 
page 388 r INSTRUCTION NO. C: (Granted to defendant 
without objection.) 
The Court instructs the jury that if they shall believe from 
the evidence that the plaintiff, Houston Kirk, was guilty of 
negligence in the operation of his automobile and that such 
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negligence contributed to cause the collision of the cars, then 
they must find for the defendant even though they may be-
lieve from the evidence that the defendant, ,,r alker Neal, was 
also guilty of negligence which proximately contributed to 
the accident. 
page 389 }- INSTRUCTION NO. D: ( Granted to defendant 
without objection.). 
The Court instructs the jury that doctors have testified in 
this case as experts and that their testimony consists of con-
clusions drawn by them from facts which they have assumed 
to be true and which are expressed in hypothetical questions. 
The weight of such testimony is dependent entirely upon the 
truth of the facts stated to them in the hypothetical question, 
and the Court warns the jury that before accepting the testi-
mony of any of such experts, it is their duty to examine care-
fully all of the facts stated to them in the hypothetical ques-
tion to determine whether such facts have been proven to be 
true by testimony satisfactory to them. 
page 390 }- INSTRUCTION NO. E:. ( Granted to defendant 
without objection.) 
The Court instructs the jury that the expert testimony in-
troduced in this case is the expression of theories and opinions 
of experts based upon alleged statements of facts stated by 
attorneys which said experts' hypothesis they assume to be 
true, and while such evidence is admissible for what it may 
be worth, the experts are employed by the parties to testify in 
their behalf, and there is a natural tendency on the part of 
such experts to express only the theories that are beneficial to 
the parties so employing them; and the Court warns the jur: 
that since they are not permitted to base their verdict upon 
speculation only that they should carefully examine the tes-
timony of such experts in tl~e light of the facts which in tho 
jury's opinion have been established by the evidence in the 
case. 
page 391 ~ INSTRUCTION NO. F: ( Granted to defendant 
without objection.) 
The Court instructs the jury that even though they may 
find from the evidence that the automobile accident involved 
in this case was caused solely by the negligence of the de-
fendant Walker Neal yet unless they further believe from 
a preponderance of the evidence that the death of Houston 
Kirk was a proximate result of the injuries received by him 
in this c'ollision then they must find for the defendant; and 
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ihe Court further tells the jury that if after considering all 
the evidence in the case it is just as probable that the death of 
Houston Kirk resulted from other causes rather than from 
any result of the injuries received in the accident, then they 
cannot find for the plaintiff. 
page 392 r INSTRUCTION NO. G: ( Granted to defendant 
without objection.) · 
The Court instructs the jury that if they believe from the 
evidence in this case that Houston Kirk was traveling sou'i 
on Route 15 intending to tum to his right on Route No. 631 
and that he knew that the defendant was following him in 
an automobile about 20 to 30 yards in hfa rear and had been 
following him for about 3/4 of a mile, then it was the duty 
0f Houston Kirk to give the statutory hand signal indicating· 
that he would slow down before he could suddenly check the 
speed of his car, and if you believe that he failed to give said 
signal before beginning to slow down or also failed to g-1 
said statutory hand signal for a right-hand turn, then he was 
guilty of negligence, and if you further believe that this 
negligence efficiently contributed to or caused the accident 
you should find for the defendant. 
page 393 r IN8TRUCTION NO. H: ( Granted to defendant 
without objection.) 
The Court instructs the jury that before the plaintiff can 
recover herein the burden rests on the plaintiff to prove by 
a preponderance of the evidence some act of negligencP. on 
the part of the defendant in the operation of the car he was 
driving which was the sole proximate cause of the acci<lent, 
and in addition to this must prove by a preponderance of 
the evidence that his death resulted from injuries received in 
the accident. 
page 394 r Nute: At this point, the jury having been in-
structed, the case is argued to the jury by coun-
sel for the plaintiff and by counsel for the defendant, follow-
ing which the jury retired. In a very short time the jury 
announced they had reached a verdict, were brought into the 
courtroom and rendered the following verdict: 
"We the jury find for the plaintiff B. M. Spencer, Ad-
ministrator of Houston Kirk in the sum of $6,500.00 to be 
paid equally to the mother and father of the dec{lased. 
CHAS. V. BROOKES, Foreman.'' 
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The Court: You want any correction of. that verdict., Mr. 
Allen Y As to the form, I mean. 
Mr. Allen: Read it again. 
Note : The Clerk read the verdict again. 
Mr. Allen: That is all rig·ht, except add "on the issue 
joined"; then I think it will be all right. 
The Court; Gentlemen of the jury, with this correction 
is this your verdict? · 
Note: Jury announced it was. 
The Court: Any motions Mr. Easley and Mr. Gravatt you 
desire to make before the jury is discharged T 
Mr. Gravatt: No, sir; not until after the jury is dis-
charged. 
page 395 } The Court: All right, gentlemen of the jury. 
The Court discharges you from further ·considera- · 
tion of this matter with the thanks of the Court. 
.Jury out. 
The Court: All right, gentlemen. 
Mr. Gravatt: The defendant moves the Court to set aside 
the verdiet of the jury as contrary to the law and the evi-
dence, as ::-.,gainst the weight of the evidence, and moves the 
Court to enter judgment for the defendant on the record. 
The Court: Do you wish to argue the motion? 
Mr. Gravatt: If Your Honor please, our position is this: 
if Your Honor cares to hear argument on it we would have 
the evidence transcribed and present argument; if Y.our Honor 
doesn't care to hear argument-
The Court: That puts the Court in an embarrassin~ posi-
tion. To be very frank with you I tl1ink I have the evidence 
very well in my head right now. 
Mr. Gravatt: I am not disposed to burden the Court with 
argument if the Court does not think it necessary. 
The Court: I have listened to this case very carefully 
and with a great deal of interest for the past few 
page 396 }- days. It has been a very peculiar and very un-
usual case. As I see it there were only two ques-
tions involved in this case: first one was as to whether or not 
this boy was guilty of negligence in running into the car. 
There was a clear conflict of evidence in this case in that' par-
ticular phase of the case, and if the jury believed the plaintiff's 
testimony they had a right to find a verdict he was guilty of 
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negligence> As to the causal connection of the accident with 
the death of young Kirk, we have had a great deal of medical 
testimony in regard to that by experts and hypothetical ques-
tions. . Some of the hypothetical questions asked other experts. 
were ruled out because they did not conform to the facts that 
the Court thought had been proven. I must confess that I 
wasn't enlightened by the expert testimony-don't know 
whether the jury was or not. However, it does seem to me. 
the mere facts of the case, from a common sense viewpoint,. 
gives the jury sufficient grounds, and particularly with the. 
testimony of the different experts who testified, gave them 
sufficient grounds to have found a verdict the way they did. 
I cannot say that the verdict is without evidence to support it, 
and that it is not supported by the evidence. So therefore 
your motion to sot aside the verdict will have to be and it is 
here overruled. 
Mr. Gravatt : We note our exception to the 
page 397 } action of the Court, sir, and would like to have 
a suspension. . 
The Court : I will suspend the sentence for 90 days, and 
will give you more time if you want it. 
Mr. Gravatt: I would be glad if you would make it 120 
days. This is going to be a very long record. 
The Court: Execution on the judgment is suspended for 
120 days to enable the defendant to apply to the Supreme 
Court of Appeals for a writ of error, conditioned upon the 
fact they give a bond for $100.00 by the 1st day of September 7 
1942. 
Hearing concluded. 
page 398 ~ I, N. S. Turnbull, Jr., Judge of the Circuit Court 
for the County of Halif a,x, who presided over the 
foregoing· trial, do certify that the foregoing is a true and 
correct copy or report of all of the testimony, instructions and 
other incidents of the trial of the case of B. l\L Spencer, 
Administrator of all and singular the goods and clrnttels of 
M. Houston Kirk, deceased, v. vValker Neal, tried in the Cir-
cuit Court for the County of Halifax, Virginia on the 4th1 
5th & 6th days of August, 1942, and that the attorneys for the 
plaintiff had reasonable notice in ~riting of the time and place 
when said report of the testimony, instructions and other in-
cidents of the trial would be tendered and presented to th~ 
undersigned for verification. 
Given under my hand this the 31. day of Aug., 1942. 
N. S. TURNBULL, JR.1 Judge. 
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page 399 ~ I, Ernest C. Lacy, Clerk of the Circuit Court 
for the County of Halifax, do hereby certify that 
the foregoing copy or report of the testimony, instructions 
and other incidents of the trial of the case of B. M. Spencer, 
Administrator of all and singular th.e goods and chattels of 
M. Houston Kirk, deceased, v. Walker N.eal, was filed with me 
as Clerk of said Court on the 1st day of September, 1942. 
E. C. LACY, 
Clerk of the Circuit Court of Halifax County. 
I, Ernest C. Lacy, Clerk of the Circuit Court for the County 
of Halifax, do-hereby certify that the foregoing is a true 
and correct transc.ript of the record in the case of B. .M. Spen-
cer, Administrator of all and singular the goods and chattels of 
M. Houston Kirk, deceased, 'l'. ·walker Neal, lately deter-
mined in said Court, aud that the attorneys for plaintiff had 
due notice of the intention of counsel for the defendant to 
apply for said transcript before the same was made out and 
delivered. 
Given under my hand this 15th day of September, 1942. 
Fee, $15.00. 
E. C. LACY, 
Clerk of the Circuit Court of Halifax County. 
A Copy-Teste: 
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